

















Vou. VI.) NEW-YORK, MAY, 1848. [Monruiy Parr. 





MARRIAGE WITH WIFE'S SISTER. 


A case of considerable importance lately came before the Court of 
Queen’s Bench (Reg. v. Chadwick), to which we would direct the at- 
tention of your readers. It has always been considered that a marriage 
with a deceased wife’s sister was voidable during the lifetime of the 
parties. By the 5th act of 5 and 6 Will. 4 (which was introduced by 
Lord Lyndhurst,) it is declared that marriages within the prohibited de- 
grees of consanguinity or affinity shall be absolutely void : such degrees 
however, it seems, must be those that are prohibited by the statute law 
of England, which is contained in the 32d Hen. 8. c. 38, - 

The subject came before the Queen’s Bench by writ of error under 
the following circumstances, It appeared that Chadwick after the pas- 
sage of the act 5 and 6 Will. 4. c. 54, and after the decease of his first 
wife, had married her sister, and then, during her life, had married an- 
other woman, upon which he was indicted for bigamy which resulted in 
an acquittal. 

The London Jurist, in reviewing the proceedings, observes: “ 'The 
arguments for the crown were substantially the following : By the last 
mentioned act (32 Hen. 8. c. 38,) all marriages contracted between law- 
ful persons (who are thereby declared to be such persons as are not pro- 
hibited by God’s law to marry) shall be valid, and no prohibition, God’s 
law except, shall impeach any marriage without the Levitical degrees. 
This statute being in restraint of marriage, must be construed strictly 
ggainst the prohibition. Such a marriage as this is not forbidden by 
God’s law, nor is it within the Levitical degrees. Levit. (c. xviii. v. 18) 
impliedly allows it. The court will not add to the number of marriages 
therein prohibited, others which are said to be forbidden pari ratione. 
The decision in Harrison v. Burwell, (Vaugh. 206,) gave the true inter- 
pretation to the statute of Henry the ‘Eighth ; and although ecclesias- 
tical influence cauSed that decision to be overruled in Hill v. Good 
(Vaugh. 302), the reasons given for the judgment in the latter case 
show that it cannot be supported. All subsequent decisions, which 
have taken place on its authority, must fall with it. The stats. 25 Hen. 
8, c. 22; 28 Hen. 8, c. 7; and 28 Hen, 8, c. 16, declaring what God’s 
law on this subject is, were repealed by stats, 1 Mary, sess. 2, c. 1, and 
1&2 Phil. & M.c. 19, and are not revived by 1 Eliz. c. 1. The canons 
do not, proprio, vigore, bind the laity. 
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For the prisoner, it was contended, that the object in passing the act 
of Will. 4, was to adopt the table commonly known as the table of pro- 
hibited degrees, and to render void such marriages as had been voidable 
by the practice of the Ecclesiastical Courts. This puts a plain and 
popular meaning on the statute. The former practice of the Ecclesias- 
tical Courts was uniformly against the validity of these marriages. 
The 28 Hen. 8, c. 7, prohibiting such marriages, is still in furce. The 
Levitical law forbids them. ‘he court will feel bound by the long 
series of decisions, (thirty in number, and extending over three centu- 
ries), although it may not assent to the reasoning on which they are 
founded. The Scotch law distinctly forbids such marriages, and great 
inconvenience would result from holding a different rule in this country. 

The judgment of the court may be said to have mainly rested on the 
stat. 5 & 6 Will. 4, c. 54, which we, therefore, here give at length. 
The Ist section recites that “whereas marriages between persons 
within the prohibited. degrees are voidable only by sentence of the 
Ecclesiastical Courts, pronounced during the lifetime of both the-par- 
ties thereto, and it is unreasonable that the state and condition of the 
children of marriages between persons within the prohibited degrees 
of affinity should remain unsettled during so long a period, and it is 
fitting that all marriages which may hereafter be celebrated between 
persons within the prohibited degrees of consanguinity or affinity 
should be ipso facto void, and not merely voidable ;” and then enacts, 
that ‘all marriages which shall have been celebrated before the passing 
of the act between persons being within the prohibited degrees of affin- 
ity shall not hereafter be annulled for that cause by any sentence of the 
Ecclesiastical Court, unless pronounced in a suit which shall be depend- 
ing at the time of the passing of this act, provided that nothing here- 
inbefore enacted shall affect marriages between persons being within the © 
prohibited degrees of consanguinity.” 'The 2d section then enacts, 
that “all marriages which shall hereafter be celebrated between persons 
within the prohibited degrees of consanguinity or affinity, shall be 
absolutely null and void, to all intents and purposes whatsoever.” 

The question as to the construction of this last section resolves itself 
into an inquiry as to the meaning of the words “ prohibited degrees.” 
These words are used no less than six times in the act; and it cannot 
be supposed that they were intended to bear a different sense in one 
part of the act to that which they bear in another. In the preamble 
they are explained to mean such prohibited degrees as rendered mar- 
riages voidable by sentence of the Ecclesiastical courts pronounced“ 
during the lifetime of the parties ; and, therefore, the same meaning is 
to be given to the words in the 2d section. The act, therefore, recog- 
nizes the proceedings of the Ecclesiastical courts, and refers to their 
decisions as something well known. According to the current of those 
decisions for a very long period, founded on the case of Hill v. Good, 
a marriage with a deceased wife’s sister was vojdable, as being within 
the prohibited degrees of affinity. Such marriage, therefore, is within 
the prohibited degrees, which now by 5 & 6 Will. 4, c. 54, render a 
marriage void. Such may be said to form the gist of the judgment in 
this case ; but the learned judge also relied on the stat. 32 Hen. 8, c. 
38, and as a guide to its construction, the statutes passed about the 
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same time in pari materia, 25 Hen. 8, c. 22, 28 Hen. 8, c. 7, and 28 
Hen. 8, c. 16, and also on 2 Inst., p. 683,” 
The case will amply repay the reader by a perusal, 





SIR MATTHEW HALE AND THE STATUTE OF FRAUDS. 


Sir Matthew Hale was the author of the provisions of the statute of 
frauds requiring certain contracts, &c. to be evidenced by writing ; a 
valuable provision which the modern legislation of England has ex- 
tended to other matters, not included by Hale, such as promises to take 
contracts out of the statute of limitations. 

Lord Ellenborough in 5 East 10, (Wain v. Wiantiett) in commenting 
on this statute and referring to Lord Hale as its draftsman, speaks of 
him as “ one of the greatest judges who ever sat iu Westminster Hall, 
who was as competent to express, as he was able to conceive, the pro- 
visions best calculated for carrying into effect the purposes of that law.” 

This enactment was passed in the year 1677, 170 years ago. It has 
remained on the English statute book from that time to the present. 
It has been re-enacted in most, if not all, the states of this Union. The 
long continuance of this act on the statute book is an evidence of Sir 
M. Hale’s good sense, sound judgment, and far-reaching forecast. It is 
an evidence that his work had been maturely considered; not one of 
those acts, that are according to his predecessor, Lord Bacon, got up 
upon the spur of an occasion, to answer a temporary purpose and to 
perish with it; nor like those acts of which Lord Coke speaks, pre- © 
pared by men of little or no knowledge of the law. 

It is curious to observe the gradual process of accumulation, of which 
our modern legislation is the result. Thus the act for the prevention 
of frauds and perjuries, as it now stands in some of our state codes, is 
made up of the provisions of 3 Hen. 7, c. 4, avoiding gifts of goods and 
chattels to the use of the person making the same; of 13 Eliz. c. 5, 
against conveyances, bonds, judgments, &c. to defraud creditors ; of 
27 Eliz. c. 4, against conveyances to defraud purchasers; and of 29 
Charles 2d, ch. 3, requiring various contracts, leases, &c. to be in 
writing. 

Thus a single modern statute takes ina range of legislation, of which 
the first step was taken as long ago as 1488, and the last addition of 
any importance was made in 1677, while. modern legislators have done 
little more than to combine and to consolidate the whole; and judges 
and counsel during all that period have been engaged in settling and 
establishing the construction of these different provisions, so that there 
is not a clause and scarcely a word of these enactments that has not 
called forth the ingenuity of advocates and received the adjudications 
of the bench. 

The language is worthy of attention. It is indeed old-fashioned to 
our ears ; but it is full, heavy, massive, and sonorous, It bears a stron 
resemblance to the diction of the version of the Bible and is wits 
with the characteristics of the Elizabethan age. . It contrasts strongly 
with the flimsiness and gauze-like texture of language which charac- 
terize much of modern literature, and are to be found in modern legis- 
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lation as: well. as. in other representations of the, feelings and ideas of 
the times. ‘ 

This statute is one of the few, specimens. of legislation. which stand 
like landmarks—unmoved, unshaken, undefaced—not like the hasty 
erections thrown up by local interests and temporary wants, soon be- 
coming useless, soon torn down and cast into the limbo of vanity; but 
having its foundation in human nature and the lasting wants of society, 
it retains its solidity, approved by each passing generation, still confer- 
ring its benefits and affording its protection and safeguards, 

Sir Matthew Hale appears to have been a shrewd politician and ac- 
customed to watch the signs of the. times With a keen discrimination. 
He lived in an unsettled and dangerous period, and steered his course 
with skill so as to escape danger, and to enjoy in turn the confidence of 
each of the conflicting parties, as they respectively came into power. 
He held the post of a Judge of the Common Pleas under Oliver Crom- 
well; but when the reigns of government upon his death fell into the 
hands of his son Richard, who, as Hale knew, possessed not sufficient 
vigor of character to overcome the dangers and difficulties of his posi- 
tion, Hale deserted his feeble administration and resigned his office, 
declaring that he could no longer act under such authority. Upon the 
restoration of Charles 2d, Hale was a member of the Convention Par- 
liament of 1660, and was engaged in framing and carrying thraugh the 
-House of Commons the act of indemnity and oblivion for poljtical 
offences. On the other hand, Whitelocke, who had held a judicial 
office under Oliver Cromwell, and one also under Richard, escaped with 
difficulty the peril of being excepted out of the benefits of that act; a 
- motion to that effect being negatived by a majority of 41 only, out of 
a vote of 309. Mr. Macaulay asserts that Milton, was excepted, out. of 
that.act; but on looking, into it, I have not been able to find there any 
mention of his name. 

Sir, Matthew Hale bore some resemblance in his character to the late 
Chief, Justice Marshall. 'Though.not, like the latter, an active political 
partizan before his elevation to the bench, he mingled largely in. the 
public affairs of his time, served in many public capacities, and was 
several times a member. in.Parliament. His political feelings appear 
not to have been strong: it being one of his maxims to engage in no 
faction or party. 

In 1651 he was appointed one of a committee to consider of the) re- 
formation of the law. Upon this subject he had deeply reflected and 
had scanned the evils both of precipitation in making changes and-of 
over-tenacity in clinging to those things which have become useless, 
burdensome or defective. His treatise on this subject, published by 
Mr. Hargrave, is as worthy of attention at this day, as it was at the 
period when it was penned, ; 

A man of vigorous analytic powers, Hale was dissatisfied with the 
rude and disorderly condition in which he found the English. legal 
system ; and, this dissatisfaction led him to make out an outline or 
system of law, in which He assigned to each particular and distinct 
branch of the subject its appropriate location: an outline which was 
afterwards so handsomely filled up by Sir William Blackstone. 

A contemporary of Milton, he resembled him in his various and 
diversified learning, and his active and discursive habits of thought ; 
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though he was destitute of the poet’s brilliant genius and high-wrought 
enthusiasm of character. 
W. M.S. 


Newark, N. J... 





NOTICES OF NEW BOOKS. 


Reports of Cases Argued and Determined in the Court of Chancery of the State of New-York, 
before the Honorable Lewis H. Sandford, late Vice-Chancellor of the First Circuit, vol. iii. 
New-York, Banks, Gould & Co., Law Booksellers, No. 144 Nassau Street, and by Gould, 
Banks & Gould, No. 104 State Street, Albany. 1848. 


Tue late Vice Chancellor of the first circuit has published a third 
volume of his reports, which brings down the decisions of his court to 
August, 1846. 

The whole are to be completed in four volumes. Many of the cases 
are exceedingly interesting and important, which are published in this 
volume. " 

The cases on usury demand the consideration of all persons who are 
connected with the ioan of money. : 

We refer to one very important case, at page 215, of the present vol- 
ume. This was a suit in Kquity, brought by the New-York Dry Dock 
Company against the American Life and Insurance Company, to cancel 
certain obligations executed by the former on a loan of fifty thousand 
pounds sterling, to enable the Dry Dock Cotnpany to resume specie 
payments in 1838. One piece of testimony appears in the’ report of 
this case, which is very important to the dealers in exchange. It is 
found at page 233 of the volume, and is the examination of Samuel 
Jaudon, who was formerly cashier of- the-United-States- Bank at- Phila- 
delphia, and now an exchange dealer in Wall Street. 

We have on various oceasions had an opportunity to speak of the 
ability of our late vice chancellor of the first circuit, who has been 
transferred to the bench of our Superior Court of the City of New-York. 

The case of Thompson vs. The New-York and Harlem Rail Road 
Company, is also an importantcase, as defiuing and establishing the rights 
and powers of the legislature in regard to grants for bridges over navi- 
gable streams, which have. the effect to diminish the receipts of toll 
bridges established in the neighborhood by a former legislature. 

The case of Ordronaux vs. Helie discusses the powers and duties of 
administrators in foreign countries. 

So the case of Howland and others vs. Heckscher discusses the con- 
struction of wills and legacies as. well as of creditors of an assignor 
entitled to a legacy. 

This volume of reports will be an acceptable addition to the library 
of the lawyer and gentleman, and we. hope it will finda liberal sale 
amongst the reading public. 
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SUPREME COURT OF THE UNITED STATES. 


P. Hoge ann C. DeLtamMaTER, PLaintiFFs In Error, v. J. B. 
Emerson, DEFENDANT IN ERROR. 


THE opinion of the Supreme Court in: the above cause, affirming the 
judgment below, was reported in the last number of the Legal Obser- 
ver, from a certified copy under the seal of the court, handed to us by 
the counsel for the defendant in error. Exceptions have been taken to 
to our report in two respects, (1) That it is incorrectly entitled as 
“ Before the full Bench;” (2) as omitting the following—“ Note. After 
the delivery of this opinion the counsel for the plaintiffs in error sug- 
gested that the questions were made below which they desired to be 
considered, and therefore moved for another certiorari to bring them up. 
This was allowed and judgment suspended till the next term.” 

As to the (1), we observed that the case had been submitted on 
“ Printed Arguments,” and, therefore, under the rules of the Supreme 
Court must be presumed to have been furnished to the “ Full Bench.” 
(2), The “note” did not appear to constitute any part of the opinion, 
nor was it apparent by whose authority it had been superadded. The 
opinion of the court, as far as it decided, was complete without it, and 
the omission resulted simply from its not appearing to have any bearing 
upon what had been decided, nor do we think that the “note” by 
whomsoever superadded, was material to have been reported for any 
purpose of making more clear the remarkably able and thorough inves- 
tigations of the learned judge who prepared the opinion. 





United States District Court. 
(SourserN District or New-York.) 


7 (In Admiralty.) 
Before the Honorable SAMUEL R. BETTS, District Judge. 


GoLpDsMITH WELLS AND OTHERS, OWNERS OF THE SCHOONER 
Oriana, Lipectants, v. THe Sream-poat Bay Srare, 
McCurpy, Atpricw & Co., Craimants.—25th April, 1848. 


COLLISION. 


As a general rule steamers, while out upon high seas, may use their full power, subject, 
however, to all proper regulation whenever circumstances require caution. Upon the 
coast and in the range of vessels seeking ports, &c. a steamer is chargeable with using 
greater precautions, and during the night or in fogs must move with great circumspection 
and be responsible for exercising every appropriate means at her command to prevent 
collision with other vessels. : 

The same principle must apply to sailing vessels, and where both have reason to appre- 
hend mer 4 by collision, and neglect precaution, clearly within their power, it becomes 
a case of blame in both parties. 

The doctrine commonly applied in the Admiralty Court for the Southern District of New- 
York is, that a libellant cannot recover for a collision if caused at all by his own fault, 
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although showing the other vessel to have been in fault. But the English Admiralty 
has distinctly laid down the opposite rule and in such cases decreed an apportionment, 
each party paying half of the entire damages, (1 Rob. 22). 

The rule of apportionment has been impliedly adopted by the Supreme Court of the United 
States; but yet remains to be expressly settled. 


Tue circumstances of “this case appear in the opinion of the court. 
F. B. Cutting, for the libellants. 
Daniel Lord, Jr., for the respondents. - 


Per Curtam.—The facts directly pertinent to the merits of this case, 
are these—The schooner Oriana, laden with coal, on her trip to New- 
Bedford, was, on the morning of the 13th of August last, at 6 o’clock, 
a distance of about six miles S. E. from Watch Hill light, and about 
35 miles from Newport. She had her sails up and was under way, but 
the weather was nearly an entire calm, and the vessel was making lit- 
tle or no progress through the water. There was a dense fog at the 
time, so thick that vessels could not be seen a distance beyond 100 to 
200 feet gf. 

The Steam-boat Bay State had lain to on account of the fog at Mount 
Hope, and left Newport between 3 and 4A. M. that morning. She was 
running at the rate of sixteen miles the hour, and came within 100 to 
150 feet of the schooner before discovering her. 

So soon as the steamer was discerned from the schooner, her hands 
cried out with all their force ; the cry was indistinctly heard on the steamer. 
The steamer was then pointing to about mid-ships the schooner. Her 
engine was stopt as quickly as possible: her helm thrown aport, and 
all the sheer given her that the space permitted. She struck the 
schooner on her larboard quarter, 12 or 14 feet from her stern; the 
schooner sunk in a few minutes and with her cargo was a total loss. 
The vessels were in effect on the open sea, being east of Block Island 
and in the lower part of Narragansett Bay, nothing intervening East 
and South, between them and the ocean. 

It is the practice of this Steam-boat to run in the open parts of her 
passage, through fogs at her full speed, determining her position by her 
course and time. On this occasion the captain and two pilots were in 
the wheel-house, keeping a look out, and a man was stationed at the 
large bell of the boat to ring it from time to time in warning to other 
vessels. The bell had been rung that morning immediately before the 
collision. It was proved that the approach of the steamer, in calm 
weather, can be heard on the water 14 or 15 miles, and ordinarily from 
6 to7 miles. The large bell is heard usually from one to four miles. 

The schooner had anchored the night previous about four miles from 
Watch Hill, on account of the fog, and lay there until 5 A. M. of this 
day. She was got under way with a light breeze, and ran by compass 
E. by N. about 20 minutes, and the breeze then having died away, she 
was hove to, heading S. S. £., the water calm and smooth. She lay 
about 20 minutes, when the steamer was seen coming on her from the 
eastward, 100 feet off. During the night, whilst at anchor, persons 
were kept on her deck, beating with sticks on empty hogsheads at short 
intervals, to give notice to other vessels. 
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Noises from pounding on empty casks and anchors on board other 
vessels are heard on board steamers under way a sufficient distance off 
to enable them to keep clear of such vessels. In this case it was 
proved that the steamer was heard on board the schooner approaching 
15 minutes before the collision. ; A 

It has been repeatedly decided that vessels propelled by steam and 
running into a harbor, or through the common thoroughfare of other 
vessels, will be held chargeable with the consequences of collisions, 
when kept at high speed during the night, or in weather so thick, that 
objects in their way cannot be discerned from them. (8 Law Rep. 
275. 3 Hagg. R. 414. 2 W. Rob. 1 Dist. Decisions, No. 10, p. 39.) 

No blame is however to be implied against steamers who use their 
full power when out on the high seas, and there is no indication of 
other vessels in their track, and no circumstances known to them, im- 
porting the necessity of extreme caution. 

The place of the disaster in question partook of both characters. It 
was strictly on the open sea, on the ocean—as distinguished from the 
navigation even of the sound; but it was only a few miles from land, 
and in the range of vessels seeking ports in Rhode Island or Massa- 
chusetts from the sound, or coming into the sound from thd places, 
or going out to, or coming in from sea. The master of the steamboat 
is chargeable with knowledge of these facts, and he would have been 
bound to take proper precautions against meeting or overtaking sailing 
vessels in that vicinity, if the wind had been sufficient to enable them 
torun with their sails. Then the darkness and obscurity from fog 
would impose on him the necessity of moving with great circumspec- 
tion, and so as to be enabled to stop or change the direction of his boat 
in the shortest time, or even to lay her to or anchor her, according to 
the danger or probability of encountering other vessels in motion. In 
such case, he could not discharge himself of all obligation: to further 
care and watchfulness, by merely rendering the steam-boat motionless. 
He would be bound to exercise every reasonableand appropriate means 
at his command to prevent other vessels running upon his, to warn 
them of his position by ringing his bell, blowing off steam, or giving 
other notice that would be equally advantageous to them. The same 
principles must apply to the conduct of all vessels. 

A sailing vessel at anchor, or laying to in a dark night in a harbor, 
or where other vessels may be expected to pass, must show a light, or 
she will be chargeable with the consequences of a collision with her 
caused by that neglect. When the darkness is occasioned by mist or 
fog, and a light will not aid to designate her position, she should do as 
was done by the schooner during the night before the collision, give 
notice by noises sufficient to reach other vessels approaching near her. 

If then the schooner, at the time of the collision, is to be regarded as 
on the ocean and excused from giving warning to other vessels in that 
position, the steamer would be equally freed’ from her obligation to keep 
a low speed, and would be entitled to run as on the high seas, and a 
collision between the two vessels, under such circumstances, would be 
a common misfortune and an accident, without blame to either party. 

But in my judgment this is a case of clear blame in both parties. ‘The 
schooner, lying to in a calm and having heard the steam-boat approach- 
ing her for 15 minutes, and knowing she was not discoverable from her 























THE NEW:YORK LEGAL OBSERVER. 201 
U. S. District Court—Goldsmith Wells and others vj the Steamboat Bay State, &c. 








by sight, was bound to give warning by such noises as might probably 
reach the steamer. She was not driven to dévise something to that 
end, in sudden alarm and confusion. She had passed the night in the 
use of the very precaution, and it was only necessary to repeat it on 
this emergency. Upon the evidence of the pilots and mates of the 
steamboat, that like noises were frequently heard by them in fogs, and 
the steamer was enabled to govern its course accordingly, it is fair to 
presume the accident might have been thus wholly avoided. 

It was manifestly hazardous, for the steamboat in that state of the 
weather, to run into the sound, in a darkness which prevented her see- 
ing any object 100 yards ahead, at a speed so great, that with every 
exertion of her powerful engine, she could not be stopped on the water 
in less than 4 or 5 minutes time, and which most probably allowed her 
to force ahead, during the effort, one quarter or one third of a mile. 

The doctrine commonly accepted and applied in this court is, that 
the libellant cannot recover for a collision, if it appear to have been 
caused in any manner by his own misconduct and fault, although he 
shows the other vessel to have been in fault also (The Emily, U.S. 
Dist. and Circuit Court, Abbott, 303, note 1); and that the rusticum ju- 
dicium, recognized in many high authorities, which apportions the loss 
equally between both parties (3 Kent, 231. Abbott, 305), applies only 
to cases, where it is undiscoverable upon the proofs, where.the blame 
actually lies. This is, however, the first case which has occurred in 
this court, where the question was distinctly propounded, whether in 
collision and loss of property by the mutual fault of both parties, the 
tule of contribution should be applied. 

I confess myself far better satisfied with the common law doctrine, 
that in cases where both parties are to blame, no recovery of damages 
can be had by either. Kent v. Elstop, 3 East, 18. 1 Mood. & Malk. 
169, Vanderplank v. Miller.) ‘The a admiralty has distinctly 
laid down the opposite rule (2 Dods. R. 83. The Woodrop Sims,) 
and that case has been constantly adhered to since (Abbott, 230, (Shee) 
Story Bail., § 608 a, note). 

Judge Story regards it the settled law of modern maritime states, 
and he traces it toa high antiquity in the continental codes (Story Bail., 
§ 608. § 610), and ithas been recognized in several American decisions 
of highly respectable character and weight (Gilp. 579.9 Law Rep. 28, 
The Scioto. 1 Law Rep. New Series, 16. ibid. 5 Legal Obs. 442,) 1 
How. R. 92, admits by implication the existence and validity of the 
rule, although that point was not embraced within the decision of the 
case ; and in 5 How. 503, Woodbury, J., adverts to the point as one of the 
settled modes of exercising admiralty jurisdiction in cases of collision. 

It is a principle deserving the solemn adjudication of our highest 
tribunals, and waiting its final settlement there, I shall adopt the rule 
of apportionment indicated in the authorities cited, and decree that a 
valuation of the schooner and cargo be made, and that the libellants 
recover one half that value. 

No costs to be taxed by either party against the other. 

The ordinary order would be, that’ the loss of both parties from the 
collision be valued and that the equal moiety be botne by each; but 
the decree may be more simple and direct in this case, aS there is no 
proof that the steamer received any injury. 

VOL. VI. 26 











202 THE NEW-YORK LEGAL OBSERVER. 
U. S. District Court.—Hurley and Murrey v. the Steamboat New Champion. 








Joun Hurtey anp Witi1am Murrey, Lipeviants, v. THe 
Sreampoat New Cuampion.—3d April, 1848. 


COLLISION. 


A steamboat arriving in port during a dark night, and tgking all proper precautions for reach- 
ing her wharf, is not liable for damages caused by coming in collision with a vessel under 
sail, if caused by the neglect of some proper precaution by the latter. 

A vessel sailing under such circumstances, and on a course apprehended, by those navigating 


her, to involve danger of meeting the steamer on her track, is not exempt from using pre- 
cautions within her power. 


In port on a night so dark as that a vigilant look-out on a steamboat could not discern a boat 
approaching under canvass at a sufficient distance to avoid her: Held, that it might be a 
proper precaution for the latter either to show a light in time to indicate her position and 


enable the steamboat to avoid her, or so to modify or change her own course as to avoid 
the track of the steamer. 


It is a misapprehension to suppose that vessels under canvass are not bound to use all 


reasonable precaution when proper for their own protection as well as for avoiding injury 
to steamboats. 


wee circumstances of this ‘case sufficiently appear in the opinion of 
the court. 


T. W. Clerke, for libellants. 
W. K. Thorn and W. Q. Morton, for respondents. 


Per Cur1am.—This is a case of collision in this harbor, between 
the sloop Mary, owned by the libellants, and the steamboat New Cham- 
pion. The steamboat, arriving in the harbor from Hartford in the 
night time, made her turn on the Brooklyn side of the river, tide 
strong ebb, and was passing across to her berth at the New-York wharf. 
The sloop was running up with a free wind (from S. W.), close in the 
New-York side, and saw the lights of the steamer, and knew she was 
on her turn and the berth she was to make. When a steamer is in the 
act of turning, she has not so ready command of her movements, as 
when under direct headway. 

The river was clear in her proper course and direction, when the 
steamer commenced coming round, and the sloop came up to the cross- 
ing line of her track afterwards, and was not seen in her then position, 
until the two vessels were nearly in collision. * 

A quick order was given her from the steamer to luff, and the pilot 
and master, who gave the order, testify, that she could easily have 
luffed enough to avoid the steamer. ‘That evidence is corroborated by 
declarations, proved to have been made by the pilot of the sloop sub- 
sequently, that he gave the order to luff her, but his order was not 
obeyed. 

A good look-out was kept on the steamer, her lights were shown 
conspicuously, and all the precaution that could be required was ob- 
served, unless it is the duty of steamboats, in coming into the harbor 
at such time, to bear the whole responsibility and hazard of injury sus- 
tained by other vessels from them. 

There is evidently a wide-spread misapprehension as to the relative 
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liabilities of steamboats and privileges of sailing vessels in cases of 
collision between them. 

This court has repeatedly declared the rule to be, that sailing vessels 
are bound to employ all reasonable precaution for their own protec- 
tion, as well as to avoid injury to steamboats, and are no way entitled 
to rely upon the latter for a guaranty in navigating in the proximity of 
each other (Twler v. The South America (1847), Paine v. The Nep- 
tune (1847). If then the evidence fastens no blame upon a steamboat, 
in omitting proper diligence, or using. improper measures, it cannot be 
chargeable for losses resulting to another vessel only because it pos- 
sesses a capacity enabling it, if timely exercised, to take care of such 
other. The sailing vessel must prove she has been managed in a pru- 
dent and skilful manner, so as to interpose no needless impediments in 
the way of the steamer, and most of all so that she is not the cause of 
her own misfortune. 

The sloop in this case was close in under the shadow of the city, in 
a dark night, and took a course crossing the track of the steamer, and 
at so small a distance off, that if not seen by the steamer and avoided 
by her, a collision would be extremely probable. . 

Laying out of view the force and bearing of the cases, imposing on 
vessels, in port, the duty of showing lights in warning to steamboats 
coming in, &c. (1 How. R. 504. ib. 59. 2 W. Rob. 66. 2 Dods. 83. 
2 Hagg. 154. ibid. 360.) I think the great preponderance of evidence 
in this case is that the collision occurred through the inattention and 
mismanagement of those on board the sloop, and not from any fault of 
the steamer. 

A decree must accordingly be entered dismissing the libel- with costs 
to be taxed. 





New-Dork Supreme Contt. 


Before the Honorable HENRY P. EDWARDS, one of the Justices of the Supreme Court. 
) [At Special Term, New-York, May Term, 1848.] 
Jens C. Devries aps. Domrnicxk McKoun. 
ACTING AS AN ATTORNEY WITHOUT BEING QUALIFIED, 


The object and effect of a constitution is to establish the permanent, fundamental law of the 
state. - 

If a constitutional provision is made upon any given subject, the presumed object, and inten- 
tion, and the legal effect of such a provision is, that the rule on that subject shall be per- 
manent, and not left to be repealed or modified by ordinary legislation. 

The provision of the constitution which declares who shall be admitted to practice in the 
courts of this state, was intended to establish the permanent law on that subject, and it is 
not within the power of the legislature to establish a different law. 

The act of December 14th, 1847, in effect, allows any person, of good moral character, to 
practise in all the courts of this state, provided he can furnish the evidence of his employ- 
ment mentioned in the act. This is, in substance and effect, opposed to the provision made 
by the constitution. 
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Tue nature of this application appears in the adjudication. 
EB. C. Benedict, W. R. Bebee, in support of the application, 
Horace Dresser, contra. 


By tae Court, Epwarps, J.—This is an application to strike the 
declaration in this cause from the files of the court, on the ground, 
that it was placed there by a person who had never been admitted to 
practise in this court. ‘The affidavit on the part of the defendant states 
that the declaration is endorsed, “.A. W. Goff, Attorney for Plaintiff,” 
and that said Goff is not an attornéy of this court, nor an attorney or 
counsellor at law or solicitor, nor has he ever been admitted to practise 
as such. This is not denied by Goff; but he alleges that he is duly 
authorized to act as the attorney for the plaintiff, by virtue of a warrant 
of attorney, a copy of which is annexed to his affidavit. 

The question is, whether under such an authority, Goff has the right 
to file a declaration as attorney for the plaintiff. 

It is provided in art. 6, sec. 8, of the present constitution of this state, 
that “any male citizen of the age of twenty-one years, of good moral 
character, and who possesses the requisite qualifications of Jearning and 
ability, shall be entitled to admission to practise in all the courts of this 
state.” By the 75th section of the act in relation to the judiciary, passed 
May 12th, 1847, and which was intended to carry out the provisions of 
the constitution, so far as legislation might be necessary and proper for 
that purpose, it is provided, that “every male citizen of the age of 
twenty-one years, applying to be admitted to practice, as an attorney, 
solicitor and counsellor, in the courts of this state, shall be examined 
by the justices of the supreme court, which examination shall be at a 
general term thereof, and if such persons so applying, shall be found of 
good moral character, and to possess the requisite qualifications of 
learning and ability, the court shall direct an order to be entered by the 
clerk thereof, stating that such. person has been so examined and found 
to possess the quatiiedlen required by the constitution, and thereupon 
such person shall be entitled to practise as an ‘attorney, solicitor and 
counsellor, in all the courts of this state.” It is further provided, that 
the supreme, court shall, by general rules, prescribe what shall be suf- 
ficient evidence of good moral character. In pursuance of this act, 
the supreme court, at its general term held at Albany jin July last, 
made a rule, pointing out the manner, in which the citizenship, age and 
moral character of the applicant should be proved to the court, 

By the act of December 14th, 1847, sec. 46, amending the “act in 
relation to the judiciary,” it is provided, that “ any person of good moral 
character, although not admitted as an attorney, may manage, prosecute 
or defend a suit for any other person, provided he is specially authorized 
for that purpose, by the person for whom he appears, in writing, or by 
personal nomination in open court.” It is under this statutory provi- 
sion, that Goff claims the right to act as attorney for the plaintiff, in 
this suit, and resists the motion of the defendant. It is claimed, on 
the other hand, that this act is contrary to the provisions of the consti- 
tution. 

In the former constitution of this state, there was no provision made 
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as to the qualifications requisite for admission to practise in any of the 
courts of this state. That matter was left open, and was regulated by 
the rules of the different courts. 

In order to ascertain what is the meaning and effect of the provision 
in the present constitution, it is important to consider, what is the ob- 
ject of a state constitution. Its object undoubtedly is, to establish the 
fundamenta], permanent law of the state ; that law which is not to be 
left to ordinary legislation. A constitution is defined by Judge Story, 
to be ‘a fundamental law, or basis of government.” It is established 
by the people in their. original sovereign capacity, to promote their own 
happiness, and permanently to secure their rights, property, indepen- 
dence, and common welfare, (1 Story Comm. on Const. sec. 338, 339). 
The convention that establishes a constitution, has all the powers 
which the people possess in their original, sovereign capacity. The 
powers of the legislature are limited, and subordinate to the constitu- 
tion. If aconstitutional provision is made upon any given subject, the 
presumed object and intention, and the legal effect of such a provision 
is, that the rule on that subject shall be permanent, and not left to be 
repealed or modified, as shall seem proper, according to the fluctuating 
and changing opinions of successive legislatures. And, upon the prin- 
ciple, that expressio unius est exclusio alterius, any law which con- 
flicts with such constitutional provision, is not within the province of 
ordinary legislation. Any other construction would destroy the dis- 
tinctive character of a constitution, as the fundamental, permanent law 
of the state. 

Thus, it is provided in art. 2, sec. 1, of the constitution, that “every 
male citizen of the age of twenty-one years, who shall have been a 
citizen for ten days, and an inhabitant of this state, one year next pre- 
ceding any election, and for the last four months a resident of the 
county, where he may offer his vote, shall be entitled ‘to vote‘at such 
election in the election district, of which he shall be a resident.” Now, 
I trust, it would not be contended, that the legislature could pass am aet, 
authorizing a person to vote at an election, who was not a citizen, op 
who was a citizen under the age of twenty-one ‘years, or a citizen of 
the age of twenty-one years, who should not have been a citizen for 
ten days, or should not have been a resident of the state for one year 
next preceding the election; and yet there is no express restriction 
upon the power of the legislature in this respect. 

Again, it is provided by art. 5, sec. 1, that the secretary of state, 
comptroller, treasurer and attorney general, shall hold their offices. for 
two years; and no one would pretend that the legislature could autho- 
rize them to hold their offices for a longer term than two years, although 
there is no express constitutional. prohibition,...Other similar cases 
might be cited. 

So in the case under consideration, the constitution provides, that 
any male citizen, of the age of twenty-one years, of good moral cha- 
racter, and who possesses the requisite.qualifications of learuing aud 
ability, shall be entitled to be admitted to practise in all the courts of 
this state. Aud yet, notwithstanding this provision, according to. the 
construction contended for, by the person who represents the plaintiff 
in this suit, the first legislature that meets under the constitution, can 
pass a law, authorizing, in effect, a person who is not a male citizen, 











206 THE NEW-YORK LEGAL OBSERVER. 





In. Equity.—Hountington v. Mather. 





and not of the age of twenty-one years, and who does not possess the 
requisite qualifications of learning and ability, to practise in all the 
courts of this state. Such a construction would render the provision 
of the constitution nugatory and unmeaning. The constitution must 
have intended to lay down a permanent rule. It was so understood by 
the legislature at the time it passed the judiciary act, May 12th, 1847. 
"I'bat act provides, that a male citizen, of the age of twenty-one years, 
and of good moral character, shall be admitted to practise in all the 
courts of the state, if he shall be found to-possess the qualifications re- 
quired by the constitution, (Laws, 1847, p. 343, sec. 75). What were 
the reasons which induced the same legislature, at a second meeting, 
to pass a law, which repudiates the idea of any qualifications being re- 
quired by the constitution, does not appear. Neither is it obvious, when 
we consider the high trust and responsibility of the office and duties of 
an attorney, why the legislature deemed it expedient to pass an act 
authorizing a person to practise as an attorney, who does not possess 
the requisite qualifications of learning and ability. 

It was said, however, on the argument, that the act of Dec. 14th, 
1847, did not contravene the constitutional. provision, because it did not 
profess to authorize an admission to practise in all the courts of the 
state. The answer to this is, that the act makes no restriction as to 
courts, but allows any person of good moral character, to manage, pro- 
secute or defend any suit, for any other person, provided he is special- 
ly authorized in writing, or by nomination in open court; or in other 
words, it allows any person of good moral character to practise in all 
the courts of the state, provided he can furnish the evidence of his em- 
ployment, which the act requires. This is in its substance and effect 
opposed to the provision made by the constitution. 

With these views, and inasmuch as I am bound by the constitution, 
as the paramount Jaw of the state, and as it does not appear that the 
person who has brought this suit on behalf of the plaintiff, possesses 
the qualifications required by the constitution, I can come to no other 
conclusion, than that the defendant’s motion must be granted. 

I would add, that my associates in this district unanimously concur 
with me in this conclusion. 





In Equity. 


Before the Honorable C. CADY, presiding Justice, and Justices EDMONDS and WIL- 
LARD. 


[ General Term, New-York, April, 1848. ] 
> 
Benzamin Huntineton v. Samvet MATHER. 


HYPOTHECATION OF STOCK AS SECURITY FOR A LOAN. 


Where stock is hypothecated as security for a loan and is transferred to the lender the trans- 
action is a mortgage and not a pledge, and on default of payment the title vests absolutely 
in the lender and the right to redeem is barred by the same lapse of time which would make 
the statute of limitations apply. 

Decree of the Assistant Vice Chancellor, (Sandford) dismissing the bill, affirmed with costs. 
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Tis was an appeal from a decree of the assistant vice chancellor, dis- 
missing the bill. 


On the-1st of October, 1825, the plaintiff gave the defendant his 
note in the following words. 


$14,600. New-York, October 1, 1825. 

Four months after date, I promise to pay to Samuel Mather, Esq., or 
order, fourteen thousand six hundred dollars, for value received, with 
interest at the rate of six per cent., having deposited with him as colla- 
teral security (with authority to sell the same on the non-performance of 
this promise) 125 shares Bank of America stock, 34 shares Mechanics’ 
Bank stock, and 50 shares Franklin Bank stock. 


BENJAMIN HunTINGTON. 


The note was not paid at maturity, nor was any interest ever paid 
upon it. ’ 

The Franklin Bank failed and that stock became valueless. The 
Mechanics’ Bank stock was sold and the avails were paid over to 
Mather. All the stock was transferred to M. at the time the note was 
given, and he continued to receive the dividends on the Bank of Ame- 
rica stock until 1839, when this bill was filed to redeem it. 

In 1828 the plaintiff failed in business. At that time the Bank of 
America stock was all that was left in defendant’s hands, and it was so 
much below par, as, at its then market value, to fall about $2500 below 
the amount of the note. The plaintiff compromised with his creditors, 
and among others took from the defendant a paper “ discharging the 
plaintiff from all legal responsibility to him, and waiving all right of 
action against him for any indebtedness he might be under to him of 
all sorts and kinds whatsoever.” But that was “not to affect any of 
the hypothecations or liens, ne of the subscribing parties might sever- 
pity and hold on stock of various kinds, pledged to each respec- 
tively. - 

The bill was filed in July, 1840, and set up that plaintiff’s receipts 
of dividends on the Bank of America stock and for sales of Mechanics’ 
Bank stock had reduced the debt to $11,931 40, which he offered 
to pay. ; 

The decree of the assistant vice-chancellor was based on the ground, 
that the suit not having been commenced till more than ten years after 
the revised statutes went into effect, was barred by § 52, 2 R.S. 301. 


N. Merrill and B. F. Butler, for plaintiff. 
Mann and D. Lord, for defendant. 


Epmonps, J.—It seemed to be conceded on the argument that unless 
the original transaction between these parties was a pledge of the stock 
in question, the plaintiffs bill could not be sustained, and therefore it 
was, that so much of the argument was directed to that point. 

One consideration very strenuously urged was the expression used 
in the note that the stock had been “deposited as collateral security,” 
which it was insisted conveyed the idea of a pledge and that alone. 
But.such an expression is not of itself sufficient to determine the cha- 
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racter of the transaction, for it has been held that even the use of the 
word “pledge” has not that effect ex vi termini, and where it is the 
clear intent of the parties that the possession of the goods, &c. shall 
remain in the debtor until default in payment, it will be regarded as a 
mortgage even if the word pledge is used. Langdon v. Buel, 9 
Wend. 80. Reeves v. Capper, 5 Bing. N. CG. 186. Ferguson v. 
Union Furnace Co. 9 Wend. 345. 

There are two leading considerations to be regarded in determining 
whether the transaction is a pledge or a mortgage; namely, the title 
and the possession. 

If it is a mortgage, the legal title passes to and is vested in the credi- 
tors, Story on Bail. § 287. Langdon v. Buel, supra Patchin »v. 
Pierce, 12 Wend. 61. With a pledge it is different, the legal title until 
a sale on default of payment or redemption continuing in the pledger. 
Story on Bail. supra Cortelyou v. Lansing, 2 Caines Ca. in Error, 
200. 2 Kent’s Com. 581. ‘I'he pawnee has indeed a qualified proper- 
ty in the article pledged, but upon a tender to him of the debt, he be- 
comes divested even of that qualified property, and becomes a wrong- 
doer, ‘if, after that, he persists in retaining the article pledged from the 
pawher. Story on Bail. § 339. § 341. Coggs v. Barnard, 2 L. 
Raym. 916. 

The essential difference as to the matter of right is that in one, the 
title passes, and in the other it does not. But the difference in sub- 
stance and fact is that in the case of a pawn or pledge, the possession 
must pass out of the pawner, but in the case of a mortgage, it need not. 

In this case the possession and title both passed out of the debtor. 

The passing of the possession is consistent with either character, 
though if it had not passed, it would have been a mortgage. ‘That 
fact will not, therefore, help to determine the question in this case. 
But the passing of the title to the creditor is decisive. If that had not | 
yo oy it would not bea mortgage. Having happened, it cannot be 
a pledge. 

The result is that the deposit of these stocks, by the plaintiff, was a 
mortgage. It has all the characteristics of a mortgage, and is wanting 
in one of those essential to its being a pledge. Being a mortgage, on 
default of payment, the property became absolutely vested in the de- 
fendant. Such was the legal effect, and such seems to have been the 
intention of the parties, for the note provides that the defendant may 
sell the stock on the non-performance of the promise to pay, thus con- 
ferring on him another of the indicia of ownership, viz. : the absoldte 
power of disposal. 

This being then a mortgage and not a pledge, it is not within the 
rule stated on the argument that it was always redeemable until sold, 
and it may be barred by the statute of limitations or the lapse of time. 

The view that we take of this case, renders it unnecessary for us to 
consider the effect of the statute of limitations as to suits in equity, on 
which the decision below mainly rested. Without expressing any 
opinion on that point, we think that the staleness of the demand ought 
to bar the plaintiff’s action. ' 

The note was barred by the statute of limitations in February, 1832, 
so that after that date it ceased at the option of the maker to be binding 
on him. If the stock depreciated in value, so as to leave a deficiency 
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in paying the amount loaned, or if it became utterly worthless no- 
thing could be collected of the borrower, he was discharged from his 
obligation. If he had been thus dischargéd by payment, he could have 
demanded his stock back again. Could he not do so, if he was dis- 
charged from that obligation by the operation of law? It is to be 
feared that he might, were it not for the equitable rule of mutuality and 
the application of the bar of the lapse of time to both the parties to the 
contract and to the rights and obligation of both. We are therefore of 
opinion, in analogy to the statute of limitations, that the right to redeem 
ceased in February, 1832, and this bill not being filed till years after- 
wards, cannot be sustained. 

Again, the agreement of 1828 barred the plaintiff’s right to recover. 
That was a discharge of the plaintiff from all legal responsibility to the 
defendant. No action could afterwards be brought against him, to make 
up any deficiency in the sum loaned to him. At that time, there was a 
large deficiency, one of the banks having failed and the stock of the 
other being below par, if the transaction had then been closed by a 
sale, the avails would at the then prices have fallen several hundred 
dollars short of paying the debt. The effect of the agreement was to 
release the plaintiff from any liability to make up this deficiency, to 
discharge him from all legal responsibility to the defendant for any part 
of the loan, and to waive all right of action against him for any in- 
debtedness to the defendant “of all sorts and kinds whatsoever.” If 
after that he had any right to demand a return of the stock, it was a 
right to have it back without paying anything, because his debt was 
discharged as fully, as if he had paid it. This was evidently not the 
intention of the parties, for the instrument then signed contained an 
express stipulation against its so operating. 

The agreement ‘could operate only in one of three ways: either by 
discharging the debtor entirely from his responsibility, and leaving to 
him the right to a return of the stock without paying anything ; or to 
discharge him from his debt and leave the stock as the property of his 
crediter in lieu of his claim: or to keep alive the debt, and with it the 
right of paying it, to redeem the stock, with the personal obligation to 
make good any deficiency. The latter could not be true, because the 
debt and all liability to make up any deficiency were absolutely dis- 
charged, the former was prevented from being true, by the express 
stipulation of the instrument, and the only alternative left is that which 
took away from the plaintiff in July, 1828, all right to redeem the 
stock, at the same time that he was discharged from all liability to 
make it good. 

‘The decree of the assistant vice-chancellor must be affirmed with 
costs. 

VoL. VI. 27 
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[General Term, New- York, April, 1848.] 
Before the Honorable C.CADY, Presiding Justice, and Justices EDMONDS and WILLARD. 


Witson B. SHELDON anp oTHERS vs. NaTHanieEL T. WEEKS AND 
OTHERS. 


Granting an injunction in a creditor's suit restraining the defendants from meddling with the 
property in dispute until final decree, and the appointment of a receiver to take charge of 
the same, donot so affect the merits of the controversy as to warrant a rehearing of a motion 
to dissolve the injunction or to appoint a receiver. 


Ts was a creditor’s bill against the judgment debtor and his brother 
and son, to whom, on his failure in business, he had made an assign- 
ment of all his property for the benefit of his creditors, alleging that the 
assignment was fraudulent, and seeking to have it set aside. ‘The debtor 
had conveyed the house in which he lived to one brother in trust for 
his wife, had conveyed two other houses to another brother in payment 
of an alleged debt to him, and two other houses to another brother in 
the same manner ; had conveyed all his household furniture to his son, 
a single man who lived with his parents, and then made the assignment 
in question, comprehending his choses in action, and a few articles of 
personal property. On the bill an injunction issued restraining the de- 
fendants from meddling with or disposing of any of the debtor’s property, 
extending to the property thus assigned. After the answers were put in, 
a motion was made to dissolve the injunction, which was denied, and a 
motion for a Receiver, which was granted as to all the property covered 
by the general assignment, as well as of the household furniture and 
the property of the debtor generally. 


E. Sandford, for the defendants, moved for a rehearing as to both 
motions. 


H. P. Hastings, contra. 


Epmonps, J.—The “ Act to facilitate the determination of existing 
suits in the Courts of this State,” recently passed, Sec. 7, enacts that no 
rehearing shall take place at a general term, of an order made at a spe- 
cial term, unless the same involves the merits. 

It has been considered quite doubtful whether a motion to dissolve an 
injunction so far involved the merits as to be the subject of an appeal, 
where the appeal was confined to matters affecting the merits only. But 
it seems now to be settled that it does, or at least that it may, so that a 
motion to dissolve an injunction is not necessarily excluded from the 
operation of an appeal. ‘I‘here are cases, however, where such a motion 
would not involve the merits, and this, I think, is of that kind. The 
injunction extends to the assigned property, and is not confined to that 
which confessedly belonged to the debtor at the time of filing the bill. 
The debtor, in his answer, admitting the recovery of the judgment 
against him, the issuing of the execution and the return of nulla bona 
thereon, the injunction issued of course, as against him; as to the other 
defendants, the granting or dissolving the injunction decided nothing as 
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to the rights of the parties. It merely provided for the preservation of 
the property in dispute pending the litigation. 

he motion for a Receiver does not involve the merits, and therefore 
cannot be reheard. It was so held by the court of errors in Chapman 
v. Hammersley, 4 Wend.173. Ih that case, pending a suit in chancery, 
the chancellor directed the property in dispute to be sold, and the money 
to be brought into court. On an appeal to the Court of Errors, that 
court unanimously held, Marcy, J., delivering the opinion, that the order 
made by the chancellor did not affect the merits, and therefore was not 
the subject of appeal. It was aside of the merits, and related only to 
the preservation of the property. The rights of the respective parties 
were not touched upon. That case was recognized in Rowley v. V. Ben- 
thuysen, 16 Wend. 376, and is decisive of this motion. 

Motion to rehear denied, with costs to be taxed. 











ae 
[General Term, May.] 
(Continued from page 159.) 
IN EQUITY. pe 


BensaMiIn HuntineTon v. Samus~t MatTHer. 


Wuene stock is hypothecated as security for a loan and is transferred 
to the lender, the transaction is a mortgage and not a pledge, and on 
default of payment the title vests absolutely in the lender, and the right 
to redeem is barred by the same lapse of time which would make the 
statute of limitations apply to the note. Decree of the assistant vice- 
chancellor (Sandford) dismissing the bill, affirmed with costs. 


Witson B. SHELDON AND oTHERS v. NarHANrIx=L Werks AND 
OTHERS. 


GRANTING an injunction ih a creditor’s suit, restraining the defendants 
from meddling with the property in dispute until final decree and the 
appointment of a receiver to take charge of the same, do not so affect 
the merits of the controversy aS to warrant a rehearing of a motion 
to dissolve the injunction or to appoint a receiver. Motion for a rehear- 
ing denied with costs to be taxed. . 


At Law. 


Wittram McLean, Jr., anv oTHERs, Execurors and Trustees 
or Henry Waterove, v. Joan WALGROVvE. 


A vevise to A. B. with the absolute power of disposal, conveys a fee . 
simple absolute, atid a limitation over in case the devisee shall not have 
sold, during his life-time, is not good as a contingefit remainder, because 
limited on a fee, and is void as an exeétutory devise, because such 
a devise cafinot be prevented from taking effect by an alteration 
from or after which it may arise. A devise of land to executors, with 
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power to receive the rents and profits and apply them to the use of 
others during life conveys the estate to the executors, and they may 
maintain ejectment. Judgment for the plaintiff on the special verdict. 


Georce W. CiarK v. Jesse B. SPELMAN AND ALEXANDER FRAZER. 


On a suit brought to recover the balance of a debt left after a compro- 
mise, by which one half has been paid, on the ground that the settle- 
ment had been obtained by fraud, a motion was made to set aside the 
report of referees not on the ground of merits, but of the ruling as to 
the admission of evidence, the ruling not being material to the result, 
and the result being right. Motion denied with costs. 


James CHESTERMAN Vv. RoBert M’Cost iin. 


Wuere a sub-contractor on a building threatened to leave his work, be- 
cause he could get no money of the contractor, and was promised by 
the owner of the building that if he could go on with his work, he 
should be paid. It was held that for all work after that, this was an 
original contract and need not be in writing. 

it was also held that a refusal to non-suit is not a good ground of ex- 
ception and cannot be corrected in error, excepting only when there is 
no dispute about facts and the question is one simply of law. It is 
never a ground of exception when there is any evidence to submit to 
the jury. 

It was also held, that where there is an exception to the whole charge 
of the judge and any part of it is correct, the exception must fail, even 
if part of the charge was erroneous, it being necessary in such case 
that the exception should point particularly to that part which is found 
fault with, so that it may be altered or corrected in time. 

An account for work and labor does not draw interest from the time 
the services were rendered. . 

Judgment of New-York Common Pleas reversed, and venire de novo 
awarded. , 


WIvu1aM STEELE AND OTHERS.ads. THE PEOPLE ex rel BENJAMIN 
GRIFFIN, ON AWARD OF MANDAMUS. 


TE decision, at a special term, of a motion to award peremptory man- 
damus because of the insufficiency of the return, cannot be reviewed in 
the Court of Appeals. The only mode of conveying it to that cdurt is 
through a rehearing at the general term, which will be granted on a 
certificate of a judge of this court that such rehearing is proper. A record 
of judgment, therefore, on such motion at special term, setting out a de- 
murrer and joinder in. demurrer, is irregular and would be set aside. 
To a record of judgment in such case setting out the motion and de- 
cision thereon, a writ of error to the Court of Appeals will not lie. 
The special term having power to award a peremptory mandamus, 
there is no power in a judge at chambers to stay the proceedings thereon. 
The record made up by the relator, set aside for irregularity and the 
order to stay proceedings set aside. 
Sec. 9 and 10 of the act supplementary to the code relate as well to 
motions decided before as to those decided after that act took place. 
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In the Common Pleas. 


Before the Honorable M. ULSHOEFFER, First Judge, and Assistant Judges INGRA- 
HAM and DALY. 


Sipngy C. Genin anp Le Granp Lockwoop v. Micuart Isaacson. 
27th May, 1848. 


Brokers and agents must keep clearly within the order of their principal, else they cannot 

erecover. Whether they have done so is a proper question for a jury. 

A broker who purchases stock for another upon an express order and request, and does 
not himself.agree to sell, cannot be considered as coming within the stock jobbing act. 

Neither need the broker show affirmatively that those from whom he purchases were in 
the actual possession of the stock at the time of the sale. 

A broker purchasing stock for another, upon an order, need not take the stock in the name 
of his principal, but may take it in his own name and hold it as security for money 
by him advanced in the same manner as an ordinary agent may buy and_ hold goods 
until his lien is removed. 


Tue circumstances of this case sufficiently appear in the opinion of the 
court. 


Wightman and Clark, for plaintiffs. 
James M. Smith, jr., for defendant. 


By the Court, UtsHoerrer, J.—This is an action by stock brokers 
against their principal, for monies advanced on the purchase of stock 
and for commissions. At the trial there was no exception to the charge 
of the judge, but the defendant moved for a non-suit, which was denied 
and the defendant duly excepted. The jury found for the plaintiffs the 
full amount of their advances with interest and commissions. The 
defendant now moves for a new trial on the grounds relied upon on 
the motion for a non-suit. 

The first ground is that the plaintiffs bought the stock at a price be- 
yond the defendant’s limit, and therefore cannot recover. The jury 
were told by me, that if the plaintiffs as brokers paid out their money 
for defendant, pursuant to defendant’s directions, they could recover, 
but not if plaintiffs exceeded defendant’s limits, and the question of fact 
was submitted to the jury. The defendant insists that there was no 
proper evidence to justify the jury in finding for the plaintiff either on 
the ground that the defendant’s limit was 58 per cent., or that the de- 
fendant waived the mistake and ratified the plaintiffs’ purchase. The 
defendant insists that his limit was 574, whereas the plaintiffs insist 
that it was 571 or 58. If the defendant is right, then the plaintiffs’ 
purchases exceeded the limit; if the plaintiffs are right, then the pur- 
chase was within the price fixed by defendant. 

The jury were charged that if the limit was 574, proof of ratification 
afterwards at a higher price must be express or clear, in order to make 
a new or valid contract; but that if the after declarations of defendant 
admitted that plaintiffs purchased at defendant’s prices, they could be 
regarded as proof of the original contract. We are now to see whether 
there was any evidence to establish the plaintiffs’ purchases to have 
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been within the limit, or to ratify the purchase if beyond such limit ? 
Unless there was such evidence, the plaintiffs ought to have been non- 
suited, and the verdict must be set aside as contrary to evidence. At 
fol. 9 it will be seen that the defendant objected to plaintiffs’ purchase 
on account of some slight difference between the purchase and the 
order. This the plaintiffs denied, and the defendant waived his con- 
struction of the order and finally concluded to accept the purchase. 
The defendant treated the subject in an indifferent manner, and said it 
was all right, and that plaintiffs should lose nothing by it. At fols. 16 
and 17 it appears that the defendant insisted that his orders were lim- 
ited to 574, and the plaintiffs were positive the range was from 57 to 58, 
but the defendant’s memorandum of his order was 574. At fol. 24 a 
witness says the conversation was about the stock at 57 or 58 or to an 
eighth, defendant dissented to what Genin said as to limit, and said 
something as to its being all right, or make it all right, or to that effect. 
Defendant afterwards on same day told witness to tell plaintiffs, he 
could not do as he promised, as he had purchased a steamboat. Five 
or six days afterwards, defendant sent to plaintiffs to hold on and not to 
sell the stock ; at another time the defendant told this witness (in an- 
swer to his inquiry as to how he had arranged about the stock matter) 
that it was all settled, and all paid, every dollar of it. Defendant al- 
ways showed a desire, not to let plaintiffs lose by the stock operation, 
and said it was a mistake in taking down the order. 

Without going further into the proofs on this point, it is apparent on 
reading the case that there was a misunderstanding as to the limited 
price, and that the defendant meant 571, but the plaintiffs understood 
57 or 58. Where the difference is but slight, and where the order at 
57% might have been misunderstood 57 or 58 from the same having 
been given verbally, we have no reason to doubt that these parties 
honestly differed upon the point, and witnesses who might have been’ 
casually present, would no doubt have differed likewise in their recol- 
lection of two amounts which could so easily be misunderstood or con- 
founded. Although the defendant’s memorandum made at the time 
was 571, that is not conclusive upon the plaintiffs, If a party calls a 
witness who testifies against him, he may nevertheless show the mis- 
take of the witness, Now however strong the testimony is on the part 
of the defendant, his conduct and admissions as proved certainly go to 
show that he yielded the point. If testimony is suspicious as to the 
declarations and admissions of a party, it is So because of the uncer- 
tainty of the exact expressions made. But in this case the defendant 
is proved to have assented to plaintiffs’ purchase; and if there was 
uncertainty or ambiguity in his expressions showing such assent, we 
still find the defendant afterwards saying that he could not do as he 
promised, because he had bought a steamboat, and we also find him 
requesting the plaintiffs not to sell the purchased stocks, but to hold on. 
If the defendant had not promised pay, why did he excuse his pro- 
mise? If he had not assented to the purchase of the stock on his ac- 
count, why should he feel any interest in the plaintiffs’ holding on to 
the stock ? 

It occurs to me that there was sufficient evidence to require the ques- 
tions of fact to be submitted to the jury, whether the purchase was not 
within the prescribed limit, and whether the defendant did not ratify 
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the purchase, if beyond such limit? Taking all the evidence into 
view of the defendant’s conversations, it seems to me that it could be 
regarded by the jury as some proof of the original contract having been 
58, or that the defendant waived what he admitted to have been a mis- 
take in taking down the order, and treated the stock as having been 
purchased for his account. As matter of evidence I do not think that 
the jury erred on this point, and as matter of law arising upon the evi- 
dence I think the verdict was proper, either on the ground of the origi- 
nal contract having been within the limit, or that the defendant after- 
wards ratified and so considered it. 

Certainly on one occasion the defendant waived his construction of 
the limit of the order, (folio 9) and therefore the matter, as to the limit, 
was necessarily one of fact for the jury, and I do not see that we could 
interfere, when the defendant promised to accept the purchase, and even 
went so far as to say that he had paid the plaintiffs. In my view, the 
law does not require more proof as to the original limit nor as to a ratifi- 
cation of the purchase, than is afforded in this case, 

‘The next ground taken by the defendant is that the original con- 
tract was void by the stock jobbing act, because the plaintiffs were the 
principals in buying and selling the stock, and because they had not the 
stock to transfer when they contracted with the defendant, and because 
there was no contract in writing within the statute of frauds. 

Ist. As to the Stock Jobbing Act, it cannot, I think, apply to a case 
like the present. The plaintiffs did not agree to sell stock to the defen- 
dant nor for him, but to buy the stock which they did of those who held 
it, and who duly transferred it. If we concede that the Superior Court 
(2 Hall, 166,) construed this act properly, we have no evidence in this 
case to show that those from whom the plaintiffs purchased the stock 
were not possessed of it, when they agreed to sell it to the plaintiffs. It 
may be that if the plaintiffs had advanced monies for the defendant to 
buy stocks on time, which stock was not owned by the vendors at the 
time of the contract of sale, the whole transaction would be void; but 
under the circumstances of this case, I do not see how we can say that 
this was such a transaction, nor am I prepared to say that the plaintiffs 
could not recover in this case without showing affirmatively on their 
part that those from whom they purchased were so possessed of the stock 
when they agreed to sell it to the plaintiffs. They did so prove as to 
part (folio 4,) but the defendant’s second ground of non-suit. at the trial 
(folio 4) did not raise the point of want of proof that the persons who 
sold the stock to the defendants were not owners of it. The objection 
was that the plaintiffs were not owners of it, or authorized to transfer 
it, when they contracted with the defendant. 'This was not necessary. 
If the plaintiffs advanced monies to persons for defendant’s account, and 
those persons held the stock, there was no violation of the statute. 

(2.) As to the statute of frauds, I do not see how it can apply to.an 
agent who actually advances money for defendant’s purchases at defen- 
dant’s request. It is true the amount exceeds $50, but if a defendant 
promises plaintiff to save him harmless in becoming guaranty or bail, 
the promise need not be in writing (4 Wend. 658). It is not necessary 


that the defendant should have received any benefit from what was done, 


by the plaintiffs. ‘The consideration of harm to the plaintiffs is: suffi- 
cient. If then a plaintiff advances money for defendant’s use, he may 
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recover it back even on the purchase of stock, in case the plaintiffs’ proof 
is sufficient (2 Hall, 162), and I think that the statute of frauds has no 
application to such a case as that before us. 

(3.) Were the plaintiffs the principals in fact or vendors of the stock, 
and not brokers in the transaction? 'This is the ground secondly as- 
sumed on the motion for a non-suit, as the basis of the other grounds as 
to the stock-jobbing act and statute of frauds. It seems to me most clear, 
infact and in law, that the plaintiffs acted as brokers for the defendant, 
and not as principals for themselves or others. 

(4.) But the defendant insisted that the plaintiffs at all events, by 
making the purchase of stocks in their own names, and their subse- 
quent acts, became in fact principals and not brokers, and that they 
could not recover. ‘This was the third ground for the non-suit at the 
third trial, and if well taken it is fatal to the suit. The plaintiffs bought 
the stock in their own names, and so took the transfer, but informed the 
defendant of the purchase for him, and offered to transfer the stock on 
re-payment of their advances. On defendant’s default, they sold the 
stock, and now sue for the deficiency. The defendant’s ground is that 
the plaintiffs ceased ta be his agent or broker when they made the pur- 
chase in their own names. ‘The plaintiffs answer that the custom is not 
to disclose the names of the principal, and that the plaintiffs used their 
own names for that reason, but duly notified the defendant and after- 
wards tendered him the stock. I repeat what I have before said, that I 
have no doubt the plaintiffs acted in good faith in this transaction, yet 
they might have avoided taking an absolute transfer to themselves; a 
power in blank would have enabled them to perfect their purchase for 
defendant, and they might have filled up the power afterwards (20 
Wend. 91). If an agent buys goods for his principal and advances 
monies, he may hold the goods until Ais lien is paid off. I do not see 
why the same rule does not apply to stock. Now whether a party shall 
be considered as acting in his own right or as the agent of another, de- 
pends not upon the fact that he contracted in his own name without dis- 
closing his agency, but upon the facts and circumstances of the case (10 
Wend. 399). I am inclined to the opinion under the evidence in this 
case that the plaintiffs acted in this matter for the defendant and as his 
brokers ; and that in point of law the plaintiffs did not forfeit their right 
or standing as defendant’s brokers by the course they pursued after the 
purchase (10 Adol. & Ellis, 27). 

(5.) The last ground of the motion fora non-suit (folio 43) was a re- 
newal of the objection supposed to arise from the stock jobbing act and 
the statute of frauds, which were relied upon whether the plaintiffs acted 
as principals or brokers for the defendant. If plaintiffs acted as _princi- 
pals, doubtless the objections were both fatal, but not if they acted as the 
defendant’s brokers. 

As the plaintiffs were the mere agents or brokers of the defendant, they 
are entitled to the monies advanced by them for the defendant, but as 
far as is necessary this point has already been noticed, and is in my 
opinion untenable. 

Upon the whole it seems to me that the verdict of the jury was 
proper, and is not contrary to the evidence nor repugnant to the laws, 
and that it, therefore, ought to be confirmed, with costs. 
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ENGLISH CASES. 





In Chancery. 


Before Sir KNIGHT BRUCE, Vice Chancellor. 
Taytor v. Coorer.—Nov. 9 and 10, 1847. 


WILL—CONSTRUCTION—-UNDERLEASE. 


A testator bequeathed four leasehold houses to A. B. and C. D., in trust for his wife for life, and 
after her death he bequeathed the same to A. B., subject and on condition that he should 
grant an underlease to C. D. forall the term, wanting eleven days, at 5/. a year rent, of 
two of the houses, containing covenants similar to those contained in the original lease. 
The original rent of each of these two houses was 181. 7s. 6d. C.D. died in the life-time of 
the widow, and on her death his executor claimed an underlease :—Held, that the gift was 
not personal to C. D., and was not lost by his death in the life-time of the widow; and that 
his executor was entitled to an underlease according to the requisitions of the will. 


Wittiam Cooper, by his will, dated 25th August, 1817, gave, devised, 
and bequeathed to his cousin, William Cooper, and to George Taylor, 
their heirs, executors, administrators, and assigns, his two freehold 
houses in Fleur de Lis-court, and his four leasehold houses, Nos. 6, 7, 8 
and 9, Titchborne Street, upon trust to pay the rents to his wife, Jane 
Cooper, for her life. The will then proceeded as follows :—“ And from 
and after the decease of my said wife, I give, devise, and bequeath the 
said freehold houses, and all my estate and interest therein, unto my 
said cousin, William Cooper, his heirs and assigns, for ever ; and from 
and after the decease of my said wife, I give and bequeath the said four 
leasehold houses, Nos. 6, 7,8 and 9, in Titchborne Street aforesaid, to- 
gether with the contract for the redemption of the land-tax thereon, unto 
my said cousin, William Cooper, his heirs, executors, administrators, 
and assigns, for all my estate, term, and interest therein, subject never- 
theless, and upon condition, that he or they do and shall grant and exe- 
cute an underlease of two of the said houses, being Nos. 6 and 7, unto the 
said George Taylor, forthe residue of my estate and interest therein,( want- 
ing eleven days,) at the yearly rent of 5/. including the land-tax, which 
has been redeemed ; the said lease to commence from the quarter day next 
ensuing the decease of my said wife, and containing covenants similar 
to those contained in the lease under which I hold the said premises, 
and so as the lessee execute a counterpart thereof, and pay the charges of 
preparing such lease and counterpart.” 'The testator died in May, 1828, 
and in July his will was proved by William Cooper, his cousin, and 
George Taylor. No part of the leasehold estate was wanted for pay- 
ment of debts. The widow received the rents during her life, and died 
in July, 1845; but George Taylor died in 1837, having made his will, 
appointing George William Frederick Taylor his executor. On the 
death of the widow, William Cooper entered into possession of the lease- 
hold property, and declined to grant an underlease to the executor of 
George Taylor. Upon this, George Taylor’s executor filed a bill against 
VOL. VI. 28 . 
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William Cooper, praying a declaration that the plaintiff, as such execu- 
tor, was entitled toan underlease of Nos. 6 and 7, as by the will of the 
testator was directed to be made to George Taylor ; and that such under- 
lease might be executed by the defendant accordingly, and a reference 
to the master to settle the same, the plaintiff being willing to enter into 
all such covenants (if any) therein as George Taylor would have been 
bound to have entered into if he had been living, and the same had been 
granted to him, and foran account of the rents of Nos. 6 and 7, since 
the death of the widow. By his answer, the defendant said that 
George Taylor was allowed by the testator to occupy No. 7, at a rent 
of 731. 10s. from feelings of personal friendship; and that No. 6 was let 
for 841. a year, and the other two houses at 90/. each. He submitted 
that the object of the testator was a personal benefit to George Taylor 
himself ; because, regard being had to the terms of the testator’s will, it 
was a question for the court to decide, to whom, if any one, the under- 
lease should be granted; and, for divers reasons, and as evidence that 
it was the intention of the testator only to give to George Taylor the 
benefit of residing in No. 7, at a nominal rent during his (George Tay- 
lor’s) life, as a personal convenience, and that such benefit should not 
extend to his representatives, the testator, in a book wholly written by 
himself, made this entry: “7 Titchborne Street: Mr. Taylor, at 73/. 
10s. per annum, for life, while he remains in the house.” That, if an 
underlease were to be granted to the plaintiff, he, although executor, 
must enter into the covenants of the original lease, and other covenants. 
That the houses Nos. 6 and 7 were held under a lease, dated, 1797, 
for sixty years, at the rent of 182. 7s. 6d., containing covenants for pay- 
ment off rent and taxes, to rebuild and repair, to give up at the end of 
the term in good repair, to pay a reasonable share of the costs of repair- 
ing party walls, &c.; not to assign, without license, during the last 
eleven years of the term, and to insure, and also not to permit the pre- 
mises to be used for certain trades without license from the landlord. 


Goodeve, appeared for the plaintiff. 


Torriano, for the defendant, insisted that a personal benefit to George 
Taylor was intended, for the reasons stated in the answer, as well as 
from the fact that the representatives are not mentioned in the condition. 
He admitted that a chattel interest would pass without any representa- 
tives of the donee being spoken of in the gift; but here the testator, 
after having added the words “ heirs, executors, administrators, and as- 
signs” in the original gift to the trustees for the wife; “heirs and as- 
signs” in the gift to the defendant of the real estate, and “ heirs, execu- 
tors, administrators and assigns” in the gift to the defendant of the four 
houses, studiedly and purposely omitted any reference to the represen- 
tives in the condition annexed to the last named gift in favor of George 
Taylor. Again, it was obviousthat a personal benefit was intended bes 
cause the testator required only a rent of 5l.—a benefit he could not have 
given to any one who was a stranger. The effect of giving the plain- 
tiff an underlease would be, to throw the rent of the two houses on the 
defendants, less the 5/., so that the plaintiff, out of the two rents of 181. 
7s. 6d. each, would be charged with the payment of 31/. 15s. in respect 
of houses from which he could have no benefit. 
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Knicut Bruce, V. C.—According to the true construction of this 
will, this was a gift of personalty, that is; a gift not liable to be lost by 
the event which happened, of death in the lifetime of the testator’s wife, 
inasmuch as George has survived the testatorgalthough the wife sur- 
vived him. ‘The consequence is, that subject to the observation which 
T am about to make, I apprehend the plaintiff, George T'aylor’s executor, 
is entitled to an underlease of the two houses, according to the requi- 
sitions of the conditions of the will. If I am right in supposing that 
the gift was not personal and conditional to George Taylor in the man- 
ner that I have mentioned, it follows that the personal covenant by 
George Taylor cannot be held to be necessary, but that there should be 
a covenant or covenants as near to that as may be, that is, a covenant 
by the executor, so as to bind, as far as may be, the assets of George 
Taylor. If the parties differ, then, I think, the only question is as to 
the ground-rent,—a question which, perhaps, I ought to decide. Regu- 
larly, it should be referred to the master to settle the underlease con- 
taining covenants similar to those contained in the lease. If the parties 
wish that I should now express my opinion upon the point of the 
ground-rent, I will do it, although it does not properly and regularly 
belong to me. [Counsel were then heard upon the question as to the 
ground-rent, and his honor proceeded] :—The testator held a lease 
upder Sir Henry Titchborne, and was under covenants to him. He 
directed an underlease to be granted to a person mentioned in his will, 
“containing covenants similar to those contained in the lease under 
which I hold my premises :” the underlease was to be wanting eleven 
days of the original term. In point of time it was equivalent to an 
assignment. ‘l'he covenants therefore, must be as between his execu- 
tor and the legatee, of a nature as nearly as may be the same as, or 
similar or analagous, as far as possible, to those contained in the lease 
between Sir Henry Titchborne and himself. One of the covenants is 
to pay an annual sum of £18. 7s. 6d. during the term, by way of rent. 
I am of opinion that there is no authority upon which I can exempt the 
covenant for payment of rent from falling within the language of the will, 
(which is large enough to describe it), as a “covenant similar to that 
contained in the lease under which I hold the premises.” One of the 
covenants is a covenant to pay the rent. I am of opinion that it may 
be so included, and it may be stated to the Master that that is my 
opinion ; but it will not appear in the decree: that is not necessary. 
Simply refer it to the Master to settle an underlease containing cove- 
nants similar to those under which the testator held the premises. 
The only question raised between the parties before the hearing of the 
case was, whether the gift was personal to George Taylor. I must say, 
the testator has so expresséd himself as to render it a very fair question. 
‘The last letter written by the defendant’s Solicitor was a very proper 
letter for getting the opinion of the Court. What I have to say is 
this,—and it must not be considered that I blame the course taken by 
the defendant in the least :—the rule of court is, that, where a testator’s 
language is such as to raise a fair question, the residue pays for the 
discussion, unless the estate has been fully administered. The defend- 
ant here is the executor ; and if there is a general personal estate out of 
which the costs can be paid, that general personal estate should pay the 
costs. [His honor was informed that there were no assets.) ‘Then [ 
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am afraid I must direct an inquiry. Subject to that I shall give no 
costs on either side. If it is wished to raise a question whether there 
is personal estate unadministered, I think you are entitled to raise it for 
the purpose of costs. I doubt whether you can venture on the voyage, 
being told that there is no such estate. Refer it to the Master to settle 
an underlease from the defendant to the plaintiff of the houses Nos. 6 
an 7, according to the directions contained in the will, And let the 
covenants on the part of the plaintiff contained in such lease (the plain- 
tiff consenting thereto) bind himself personally, and also, so far as may 
be, be binding upon the assets of the testator. 





Consistory Court. 
Before the Right Honorable Sir STEPHEN LUSHINGTON. 


Deane v. Deane.—15th Dec., 1847. 


IDENTITY—EVIDENCE, 


In a cause of divorce by reason of adultery, the only proofs of the wife’s identity, she being the 
party proceeded against, were her representing herself as the wife to the father of the hys- 
band, her acknowledgment of the service of the citation, and her appearance in the cause: 

. —Held, that the identity was sufficiently established for the purposes of the suit. 


Tis was a suit for divorce by reason of adultery committed in India, 
and was brought by the husband, who was still resident in India; the 
wife gave in no plea; and no interrogatories were administered ; but 
two objections—one to the sufficiency of the evidence to prove the 
adultery, and the other to the identity—were taken by her counsel at 
the hearing. The articles of the libel charging the adultery, pleaded that 
the wife formed an intimate acquaintance and criminal intercourse with 
T., and on the quitted her residence and openly took up her abode 
with the said T. in his dwelling house, and for about a fortnight after- 
wards lived and cohabited with him therein. A letter to a female friend 
with whom she was staying on a visit at the time she went to the house 
of T., written by the wife, in answer to a request that she would return 
to reside with her, and in which she said, that “ to come back was im- 
possible ;” and a letter to the husband, expressing her anguish and deep 
remorse and repentance, and accusing herself of ingratitude towards-her 
said husband, for the base and horrible return she had made him. The 
articles of identity were in the common form. With reference to the 
adultery, the evidence of one witness was, that, although he did not 
actually see the wife in company with T. in his house, yet on the first 
of the two occasions of his seeing her in the said house, he met and 
spoke with 'T. just outside, but the wife was avowedly living and co- 
habiting there with him. She made no concealment of it to the wit- 
ness, and at the first interview at the said house, expressed to the wit- 
ness her determination to continue to do so. The other witnesses de- 
posed to the fact of the wife being at the house of T., but had never 
seen her and 'T’. together in the house. The only witness who depo- 
sed to the articles of identity was the father of the husband. He stated, 
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that, on the 12th October, 1844, a female called upon him at Leaming- 
ton, where he was then residing, and introduced herself to him as being 
the said Mrs. Deane, the wife of his son, and as having recently arrived 
in this country from India. That was the first time he had ever had the 
opportunity of seeing his said son’s wife. He was aware, from his son’s 
letters, that he and his wife had ceased to live together for some time 
past, and he knew the cause of the separation. He did not know that 
she was arrived in this country at the time she so called upon him at 
Leamington, and her calling upon him took him quite by surprise. It 
came to his knowledge in some way, that she had come to this country 
under the assumed name of W. , but whether she communicated that 
fact to him, or he learnt it subsequently from some gentleman of the 
name of M., he was not sure. Shortly after Mrs. Deane had so called 
upon him, he was visited by two gentlemen, strangers to him, of the 
name of M. They called upon him respecting the said Mrs. Deane. 
One of them, it appeared, had accompanied her to this country from 
India. He knew that, at the time the citation in the cause was served 
upon the said Mrs. Deane, she was resident in George Street, Portman 
Square. In consequence of information he had received, he called at a 
house in the said street, and there he saw the same female who had 
called upon him, and introduced herself to him as Mrs. Deane, his 
son’s wife, and whom he believed to be the person she so represented 
herself to be ; and the officer of the court then and there, in his pre- 
sence served her with the citation as such to appear in these proceedings. 





Sir J. Dodson, Q. A., and Harding, for the husband.—The wife’s 
going to and remaining in the house of T., although the witness ex- 
amined never saw her and T’.. together, with her letter to Mrs. W., in 
which she says “it is impossible for her to come back,” her refusal to 
leave the house expressly made to one of the witnesses, and the terms 
of her letter to her husband, are sufficient proof of adultery. [The 
cited Grant v. Grant, (2 Curt. 16 ;) Noverre v. Noverre, (10 Jur. 622 ; 
S. C., 1 Rob..428). The court stopped them from going into the 
question of identity. ] 


Burnaby and R. Phillimore, for the wife.——The cases do not apply ; 
in both, the wife and the person with whom she was charged to have 
committed the adultery had been seen together; here there is no evi- 
dence that 'T’. was ever in the house while Mrs. Deane was there. In 
Williams v. Williams, (1 Cons. Rep. 303), Lord Stowell says “ Does 
the visit of a married woman to a single man’s lodging or house in itself 
prove the act of adultery? ‘There is no authority mentioned for such 
an inference but the case of Eliot v. Eliot, which is open to the dis- 
tinction arising from the character of the house in that case, which is 
too obvious to be overlooked. It would be almost impossible that a 
woman could go to such a place but for a criminal purpose’; but in the 
case of a private house I am yet to learn that the law has affixed the 
same imputation on such a fact.” There is not enough evidence to al- 
low the wife’s letters to be received as a confession. But the proof of 
identity wholly fails; there is nothing to show that Mrs. Deane, the 
wife of Mr. Deane, the party proceeding, is in this country, or ever has 
been here. [Dr. Lushington.—For whom do you appear then.] It is 
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part of the duty of counsel not to allow a case of this sort to pass with- 
out taking the objection ; it is a duty they owe to the court itself. In 
this case there is no plea, no cross-examination ; and the whole of what 
took place before Mr. Deane, the father, the only witness upon the ar- 
ticles of identity, may have been practised by an artful woman for the 
purpose of this suit. Williams v. Williams (1 Cons. Rep. 305,) is 
also an authority on this part of the case that the identity is to be 
proved, not merely by acknowledgment to the officer, and by the ap- 
pearance of the party in the cause, but by extrinsic evidence. In the 
present case there is no extrinsic evidence whatever. 


Dr. Lusuineron.— This is a suit brought by Mr. Deane, a gentle- 
man who is resident in the East Indies, in the service of the East India 
Company, against his wife, charging her with the commission of 
adultery. Somehow or other, by what accident I cannot account for, 
these papers when they came to me were indorsed as an unopposed 
case ; but as I never allow myself to act upon any statement of that 
description, I have read all the papers before I came into court, and I 
think, with the conviction I have in my mind, I am justified in at once 
proceeding to give my decision. It appears that these parties were married 
on the 13th January, 1840, and they cohabited together in various parts 
of Hindostan ; the issue of the marriage was two children, one of whom 
was in extreme i!! health, and an arrangement was made with Mr. and 
Mrs. Bowles, Mrs. Bowles being a relation of Mrs. Deane, that they 
should take a house in.the Hills together, and there reside, Mr. Deane 
remaining behind at his place of residence, and where his business ren- 
dered it requisite that he should be. Mrs. Deane proceeded to the 
Hills together with her children, and took up her abode in the house 
of Mr. and Mrs. Bowles. Some time after she had been resident there, 
one of the children died, and about a week after the death of that child, 
she quitted the house at which they were resident together, and went 
to that of Mr. Travers, in the immediate vicinity. [Having gone 
through the evidence and read the letters referred to above, the court 
continued |—I cannot entertain any doubt that the adultery is fully es- 
tablished. 1 cannot conceive it possible to arrive at any other conclu- 
sion when I find a letter written in such strong terms of remorse and 
repentance to her husband by a wife who is proved to have left her 
own residence and gone to the house of a young unmarried officer, to 
have refused, when pressed to do so, to leave that house, and to have 
remained there a fortnight; and that, although it may be very true that 
I have no evidence before me that the parties were ever seen together 
in that officer’s house. As to identity, there is no doubt that the party 
cited is the real party who committed the adultery. How does the case 
stand? Here is a lady cited for the adultery; she appears by a proctor, 
she appears in the character of Mrs. Deane, wife of Mr. Deane; and 
the proctor, on behalf of the lady so cited, retains counsel for this 
person, and then the counsel very properly say—I do not complain of 
it—‘' We are, here as counsel, it is true, aud. we suggest to the Court, 
for its own protection, that really our client may be a totally different 
person; the Court may be proceeding all in the dark as to the lady 
accused ; it may not have the slightest proof that there is such a per- 
son at all.” Now, let us look at this. Speaking from my recollection, 
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speaking—not from a memory refreshed by examination, for I did not ex- 
amine this point—I never knew an objection to the identity of the party 
proceeded against in the cause raised but in one particular instance, 
and that was a case before Sir William Scott. (See Searle v. Price, 
2 Cons. Rep. 187.) That was a case of nullity of marriage, and it 
stood on different circumstances ; but no doubt such instances did occur. 
in early times, when divorces were sought by collusion, and no doubt 
it is the duty of the court narrowly to watch that it is not imposed 
upon in this particular. The question of identity, as every judge has 
said who has sat in this chair, is a question depending upon the whole 
circumstances. Whether it be the identity of the party proceeded against 
and a¢cused of crime, or whether it be the identity of the party appear- 
ing in the cause as plaintiff, it depends upon the whole circumstances. 
Now, what are the circumstances in this case? It is true there is a 
great hiatus in the evidence as to what the Lady did after she went to 
Mr. Cartwright’s and came to this country. It is true, also, that Mr. 
Deane, the father, did not know her, and had no means, in the strict 
sense of the word, of knowing her when the Lady arrived and paid a 
visit to him. But if it was not Mrs. Deane who made the application, 
who was it that the Court can conjecture took upon herself the extra- 
ordinary office, first, to make application to Mr. Deane, and subse- 
quently, not merely making application to him, but continuing to pass 
as Mrs. Deane, consenting to be served with his citation, and finally 
appearing by counsel. ‘This may be all collusion, but the Court never 
presumes fraud, the Court never presumes conspiracy ; there must be 
some materials, there must be some evidence to enable the Court to 
form such a conjecture, and to come to such a conclusion. There is 
none in this case: she comes to Mr. Deane in that character; in that 
character he, from circumstances which he did not detail, but which he 
might have detailed when ‘speaking of identity, inasmuch as identity 
depends upon every individual circumstance which tends to prove or 
disprove it,—he goes and visits her in George Street, with a perfect 
conviction, from all that had come to his knowledge, that she is Mrs. 
Deane, the daughter in law. She receives the citation as such, and 
appears in this Court. Can I, rationally speaking, or judicially speak- 
ing, entertain the slightest doubt that this lady is the real Mrs. Deane, 
the party in the cause? I confess I entertain none. I hope I shall be 
as much on my guard as any judge that exercises the same power as I 
do, against all collusion, and, above all, the gross collusion of substi- 
tuting one party for another ; but, at the same time, I can never enter- 
tain such sentiments of suspicion unless they are somewhat probable. 
I am satisfied this adultery is distinctly proved, satisfactorily proved; and 
I am perfectly satisfied that there is nothing to induce the Court to 
suppose that the real party in the cause is not the party who appears 
by the proctor. I cannot sign the sentence without the bond. 


The Queen’s Advocate.——Mr. Deane not being here, it cannot be 
done ; the father might sign by proxy. 


Dr. LusHineron.-—Where is there an instance of it ? 


The Queen’s Advocate.—I am not aware of one. 
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Dr. Lusutnetron.—You must have the bond executed in the usual 
way ; you can send to India. 

















Court of Queen's Bench). 


Before the Right Honorable THOMAS DENMAN, Lord Chief Justice, and the rest of 
the Judges. 


CaMELIN V. Bruck anp HirscHFrieLp.—12th June, 1847. 


A bill of exchange was drawn in Paris for cent-vingt-quatre livres, sterling, et deux 
pence, upon, and was accepted by B. in London, for 122/. 0s. 2d. and returned without alter- 
ing the words in the body of the bill. When produced at the trial, the word “ quatre” had a 
line drawn through it, and it was altered to make it conformable with the acceptance :— 
Held, that the alteration did not vacate the bill, inasmuch as it appeared to have been made 
with the consent of the acceptor, and in accordance with the original intention of the parties ; 
that the bill might be declared upon as a bill drawn for the sum for which it was accepted ; 
and that it lay upon the party objecting to the want of a stamp to show that the alteration 
was made in England. 


Assumpsit.—The declaration stated, that the plaintiff, in parts beyond 
the seas, to wit, at Paris, made his bill of exchange for 122/. Os. 2d. di- 
rected to the defendants in London; and that the defendants, Messrs. 
Bruck and Hirschfield, accepted the same. Plea, by the defendant Bruck, 
that he and the other defendant did not accept the bill. Plea, by the de- 
fendant Hirschfield, that, after the acceptance of the bill, the plaintiff, 
without the knowledge or consent of either of the defendants, changed 
the purport and effect of the bill, by striking out, erasing and obliterating 
therefrom, the sum for which it has been drawn. On the trial before 
Wightman, J., at the Middlesex Sittings in this Term, it appeared that 
the plaintiff, residing at Paris, had sold silk to the defendants in London, 
and that the bill was drawn by the plaintiff at Paris, for cent-vingt- 
quatre livres, sterling, et deux pence, being the invoice amount of goods 
supplied to the defendants. ‘The defendant Hirschfield, in London, ac- 
cepted the bill for 122/. Os. 2d., the goods having received somé injury in 
their transit, and returned it to the plaintiff’s agent in London without 
any alteration in the body of it. A line was drawn through the word 
“quatre” in the body of the bill, so as to make it conform with the ac- 
ceptance; there was no evidence where this was done. It was 
objected for the defendant, that this alteration made the bill a new bill 
for the amount for which it had been accepted, and that, the alteration 
having been made in England, the bill required a stamp; or, that if the 
alteration had not that effect, there was a variance between the bill de- 
clared upon and the bill proved in evidence. For the plaintiff, it was 
submitted, that it was for the defendant to show where the alteration was 
made, ‘The learned judge overruled the objection, and a verdict was 
given for the plaintiff, against the defendant Hirschfield, for 1237. 19s. 
6d., leave being reserved for the defendant to move to enter a verdict. 


Humfrey, moved for a rule nisi accordingly —T here was a material 
alteration in the bill by the acceptor, which rendered a stamp necessary : 
the plaintiff should have declared upon it as an acceptance for a smaller 
sum, as was done in Wegersloffe v. Keene, (1 Str. 214.) [ Wightman, 
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J.—The doubt which I felt at the trial, was whether, as between these 
parties, the bill had been altered in a material respect.] It is a partial 
acceptance of a bill drawn for a larger sum. [Zord Denman, C. J.— 
Has it ever been held necessary to declare, as upon a partial acceptance. 
It may be right to declare in one way, and not wrong to declare in 
another.] Proof of the alteration made in London does not support the 
averment that the plaintiff drew upon the defendant for the sum to 
which it was altered by the acceptance. There is no precedent for de- 
claring upon such an acceptance as an original drawing for the right 
sum. [ Wightman, J.—Does it not amount to this? The acceptor says 
to the drawer, “If you choose to treat it as a bill for 122/. Os. 2d., and 
will make your bill a bill for that sum, I will accept it.”] Then it re- 
quires a stamp as a bill drawn in England for 122/. 0s. 2d. [ Wightman, 
J.—Is not the defendant by his own act content to treat it as a bill ori- 
ginally drawn for 1227.2? Suppose he had written back to that effect.] 
If the drawer had written from Paris to assent, and the acceptor had 
sent another acceptance, it would have required a stamp as an inland 
bill. [ Wightman, J.—lIf, in England, a bill is altered by consent, does 
it require a new stamp? Patteson, J— There was no evidence where 
the alteration in the body of the bill was made: it may have been made 
at Paris.] It lay upon the plaintiff to show where the alteration was 
made, (Knight v. Clements, 8 Adol. & Ell. 215.) [Lord Denman, C. J. 
—Not if the defendant accepts for a less sum.]—Rule nisi. 


The Court having directed that the case should not be put down in 
the new trial paper on June 12, 


Hoggins showed cause.—First, the alteration in the bill was made in 
furtherance of the original intention of the parties, viz. : that the plain- 
tiff should draw it for the amount of the invoice ; and, therefore, it would 
not have required to be re-stamped, if a stamp had been necessary. 
(Byrom v. Thompson, 11 Adol. & Ell. 31.) A bill drawn at Paris 
would not require a stamp, if the sum was in blank, and filled up in 
England. (Snaith v. Mingay, 1 M. & S. 87.) The jury would have 
inferred that the alteration was made with the consent of the defendant, 
and in accordance with the original intentions of the parties. (Cariss v. 
Tattersall, 2 Man. & G. 891.) The declaration is proper: a material 
alteration in a bill of exchange must be pleaded. (Mason v. Bradley, 
7 Jur. 496, Exh.) The act of the plaintiff in altering the bill, has made 
it conformable to the defendant’s acceptance. The acceptor fixed the 
the amount he owed; and it is a bill of exchange for the amount to 
which he altered it by acceptance. 


Humfrey and Tapping, contra.—In Snaith v. Mingay, (1M. & S. 
87,) the writing did not become a perfect bill till the blank was filled 
up: here the bill was in the hands of the plaintiff or his agent in Lon- 
don, who was holder for value before the alteration was made in the 
body of it. The question is,whether, when the alteration was made, it 
was in the hands of a person who could sue upon it. [Patteson, J.—If 
it had passed into the hands of a third party, it might not be competent 
for him to alter it: but here it passes into the hands of the drawer, and 
he in effect says, “I admit I drew it for a wrong sum.” ‘The deci- 
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sion in Wegersloff v. Keene (1 Str. 214) was not upon the validity of a 
partial acceptance.] He referred to Petit v. Benson, (Com. 452.) [Pat- 
teson, J— There is the same argument and principle in both: the 
drawer may refuse to take a special acceptance at a particular place: so 
here, the plaintiff might have treated the bill as dishonored. Suppose 
a bill drawn generally, and accepted, payable at a particular place, and 
not elsewhere: it must be declared on as a particular acceptance.| It 
was for the plaintiff to show where the alteration was made. (Taylor 
v. Moseley, 6 C. & P. 273.) The case of Cariss v. Tattersall, (2 Man. 
& G. 890) does not profess to decide, more than Kershaw v. Coz, (3 
Esp. 246,) which is distinguishable. [ Williams, J.—There the bill had 
been in the hands of a third party.] But the alteration did not go fur- 
ther than to carry out the original intention of the parties. This altera- 
tion is, in effect, saying, “I will only accept the bill fora smaller sum.” 
ome: Denman, C. J.—If the defendant wants to raise an objection 
ounded on the stamp-act, he must show where the alteration was made. 
Knight v. Clements, (8 Adol. & Ell. 215,) shows that where an altera- 
tion has been made in a bill, the court will not allow the amount to be 
recovered, unless the alteration was made honestly. Williams, J.— 
Suppose a bill drawn at Paris in blank, and a person in England had ac- 
cepted it for 100/., might not the party at Paris have filled it up for that 
sum.] Here a particular sum had been inserted by the drawer. [ Pat- 
teson, J.—A bill may be altered altogether before it is coinplete.| In Bathe 
v. Taylor, (15 East, 412,) it was held that a bill could not be altered 
in its legal effect, though with the consent of the acceptor, and before 
indorsement and delivery to a third person. | Patteson, J.—There the 
bill was drawn conformably to the original intention of the parties, and 
was available as such: that is not so here ; and, therefore, that case is not 
applicable to the present. Suppose the sum had been left in blank.| 
There is no precedent for such a declaration as this: the bill should 
have been declared on as a part acceptance, and protested for the resi- 
due. [Lord Denman, C. J—Why should it be protested for the resi- 
due, AT the drawer was satisfied that it was accepted for the proper 
sum ? 


Lorp Denman, C, J.—I do not see the fallacy of what I said when 
the rule was moved for. The drawee of a bill is at liberty to accept it 
for a smaller sum than that for which it is drawn. As to the mode of 
declaring, the course of precedents seems to differ. If the alteration is 
made in the bill after it is drawn, it must be shown to have been made 
by the concurrence of the parties, and then the alteration becomes quite 
immaterial. As to the objection to the want of a stamp, the party who 
takes it is bound to show that the alteration was made in England. 


PatTeson, J.—This case is not like Knight v. Clements, (8 Adol. & 
Ell. 215,) because there the bill appeared, on inspection, to have been 
altered, and there was nothing to explain the alteration. Here the bill 
was drawn for 1241. Os. 2d. and accepted for 122/. Os. 2d., that explains 
and accounts for the alteration subsequently made in the body of the 
bill. There are then, two reasons why the alteration does not vitiate the 
bill: first, it may be fairly taken to have been made in pursuance of the 
original intention of the parties. The plaintiff drew the bill for 1242. 
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Os. 2d., but he meant to draw it for’the sum due to him from the defen- 
dant ; and the defendant having accepted it for the latter sum, he acqui- 
esced in it. Secondly, the bill having been drawn in Paris and accep- 
ted in London, why are we to presume that the alteration was not made 
in Paris ?—and in that case it would not require a stamp. 


Witt1ams, J.—Suppose there had been direct proof of the consent 
of the acceptor to the alteration, that would have obviated the objection : 
then, what stronger indirect proof of it can there be, than that he de- 
clined to accept it for the larger sum? If it had been left as a question 
of fact, no jury would doubt that the defendant assented to the altera- 
tion. 

Rule discharged. 





Totnurst v. Nortey. 18th January, 1848. 


Assumpsit by indorsee of promissory note against the maker. Plea, that before, and at 
the time of indorsing the note by W. the plaintiff, W. was indebted to defendant ; that 
W., in order to deprive defendant of his right of set-off in respect of the said debt, in 
fraud of defendant and in collusion with plaintiff, indorsed the note to plaintiff; and 
that plaintiff maintains this action as agent of W. Replication de injuria. Special de- 
murrer. Upon application to rescind an order of a judge setting aside the demurrer 
as frivolous,—Hleld, that the replication was good. 


DeEcLARATION in assumpsit stated, that the defendant made his 
promissory note, and thereby promised to pay, to the order of George 
Webb, £45, four months after the date thereof, and that George Webb 
indorsed the same to the plaintiff. Third plea, that before, and at the 
time of indorsing the said promissory note by the said George Webb 
to the plaintiff, as in the declaration mentioned, and from thence until 
and at the commencement of this suit, the said George Webb was, and 
from thence hitherto hath been, and still is, indebted to the defendant in 
a sum of money, to wit, £100, for the work and labor, care, diligence, 
and attendance of the defendant, by him done, performed, and bestowed, 
as the attorney and solicitor of and for the said George Webb, and on 
his retainer, and for materials and necessary things in and about such 
work provided by the defendant for the said George Webb, at his re- 
quest, and for other work done and materials provided by the defendant 
for the said George Webb, at his request, and for money paid by the 
defendant for the said George Webb, at his request, and for money lent 
by the said defendant to the said George Webb, at his request, and for 
money found to be due from the said George Webb to the defendant, 
upon an account stated between them, which sum of money so due from 
the said George Webb to the defendant, equals the monies due on the 
said promissory note, and all damages sustained by reason of the non- 
payment thereof. Averment, that the said George Webb, whilst the said 
money was due and unpaid to the defendant, and after the said note 
became due, to wit, on &c., in order to deprive the defendant of his 
right of set-off in respect of the aforesaid debts so due to the defendant, 
did, in fraud of the defendant, and in collusion with the plaintiff, in- 
dorse the said note to the plaintiff, in order to enable the plaintiff to sue 
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the defendant on the said note for the use and benefit of the said George 
Webb, and there never was any value or consideration for the said in- 
dorsement; and that the plaintiff hath commenced, and now maintains 
this action, as agent of the said George Webb, for his use and benefit, 
according to the said fraud and collusion; and the defendant is ready 
and willing, and hereby offers, to set off and allow to the said George 
Webb and to the plaintiff the full amount of damages sustained by rea- 
son of the non-payment of the said promissory note, out of and against 
the said sum of money so due from the said George Webb to the de- 
fendant, according to the form of the statute in such case made.—Veri- 
fication. Replication, that the defendant, of his own wrong, and with- 
out the cause by him in the said plea alleged, neglected to pay the 
amount in the said note specified, in manner and form, &c. Special 
demurrer. Upon a summons at chambers, Erle, J., made an order to 
set aside the demurrer as frivolous. 


Barstow moved for a rule nisi to rescind that order. Purchell v. 
Salter, (1 Q. B. Rep. 197; 5 Jur. 502,) shows that this replication is 
bad. A plea of set-off admits the plaintiff’s cause of action ; and more, 
that he had right to commence the action. Purchell v. Salter, Tindal, 
C. J., said, (p. 215), “In the present case the plea is, in substance, a 
plea of set-off. Such a plea operates as a bar to the plaintiff’s right of 
action, not by excusing or justifying the breach of promise complained 
of in the declaration, but, whilst it admits such breach to have been 
committed, by setting up as a matter of compensation the cross demand 
of the defendant, by force of the statute of George II. And it is un- 
necessary to observe, that an ordinary plea of set off cannot be met by 
the general traverse, but only by a special traverse or denial of the ex- 
istence of the cross demand.” ‘The plaintiff is suing as agent for 
Webb: the pleading is to be treated as if the action was between Webb 
and the defendant. [Erle, J— The plea alleges that Webb indorsed 
the note to the plaintiff with intent to defraud the defendant of the set 
off which existed between him and Webb, and that the plaintiff took it 
by fraud and in collusion with the plaintiff. In Bennett v. Bull, (11 
Jur. 1067), the Court of Exchequer held, that, to such a plea, the re- 
plication de injuria is good.] The averment in the plea as to fraud was 
unnecessary ; the substance of the plea is, that there was a set off. 
[Erle, J. Can there be a set-off between the maker and the indorser of a 
note? ‘The plaintiff is suing as agent for Webb, only by reason of the 
alleged fraudulent collusion.] The substance of the plea is, yowfare 
suing as agent for Webb and for his use and benefit, and I have a set- 
off against him. All that is alleged about fraud is unnecessary and im- 
proper: whether there was fraud or not is no parcel of the issue 
which would be submitted to the jury upon this replication. 


Lorp Denman, C.J. The defendant is enabled by this replication 
to prove the truth of his plea, if he will, and the rule laid down by the 
Court of Exchequer is, that the replication de injuria to such a plea is 
good. If the defendant might have made his defence without the alle- 
ation as to fraud and collusion, of which I give no opinion, why did 
e not do so? He has made the allegation of fraud and collusion part of 
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his plea ; and we are not to take a party pleading, as he himself says, 
defectively, out of a general rule. 


PatTeson, J. The defendant having stated fraud in his plea, the 
replication de injuria is proper according to the decision of the Court 
of Exchequer in Bennett v. Bull. 


Erte, J.*_ The replication de injuria enables the defendant to prove 
his defence, if he has one; and I am inclined to suspect whenever the 
replication de injuria is demurred to, that the defendant shrinks from 
going to trial, because he doubts whether he has merits. ‘The, rule is, 
that where a party demurs toa pleading in defiance of a decision of one 
of the superior courts, that demurrer may be set aside as frivolous. 
The decision by the Court of Exchequer in Bennett v. Bull, (11 Jur. 
1067) is, that a plea which admits a contract in fact, either express or 
implied, and seeks to avoid it by fraud or illegality in the parties to it, 
is a plea of excuse for non-performance of the express contract, or of 
the contract to be implied from the facts ; and consequently, whenever 
a contract or the facts from which a contract may be implied is founded 
in fraud or illegality, a plea may be pleaded alleging that as a defence, 
and that plea may be answered by the replication de injuria. The plea 
in this case comes within the terms of that decision. Ifa plea can be 
framed, alleging as a defence a set-off from the person who indorsed the 
note to the plaintiff, it will be time to decide as to the validity of it 
when the occasion arises. But I am of opinion, that whenever a de- 
fendant asserts that a bill or note accepted or made by him is tainted 
with fraud, the replication de injuria may be properly replied. 


Brown v. Burtron.—Nov. 24th, 1847. 


Where a warrant of attorney was given, bearing date on the face of it, the 24th February, 
1847, but was not in fact executed till the 20th March following, and the defeasance stated 
that it was given to secure the repayment of 285/. “ on the 20th day of March next:” judg- 
ment having been signed and execution issued under this warrant of attorney on the 30th 
March, 1847 :—Held, that execution issued too soon ; that the warrant of attorney must be 
taken tospeak from the time of the execution, and not the date apparent on the face of it, 
in accordance with the rule laid down in Clayton’s case, (5 Co. Rep. 1), and, therefore 
would not become due till the 20 March, 1848. 


On the 24th February, 1847, it was agreed that a warrant of attorney 
should be given by the defendant to the plaintiffs for securing to the 
Bridgewater Bank the sum of 285/., due from the defendant to the 
bank for advances. The warrant of attorney was not executed till 
the 20th March, 1847. The defeasance stated that the warrant of 
attorney was given for securing the repayment of 285/. on the 20th 
day of March next, with lawful interest for the same from the date 
thereof.” On the 29th of March the warrant of attorney was handed 
over to the plaintiffs, and on the 30th judgment was signed and exe- 
cution issued, defendant having become bankrupt. A rule was obtained 





* Wightman, J. was absent. 
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on a former day on behalf of the assignees, calling on the plaintiffs to 
show cause why the judgment on the warrant of attorney and all sub- 
sequent proceedings should not be set aside on the following grounds :— 
First, that the warrant of attorney was given by way of fraudulent pre- 
ference ; secondly, that execution had issued too soon, the principal 
money not being payable till the 20th March, 1848; thirdly, that exe- 
cution was sued out for too much. The second ground, however, was 
the only material one in the case. 


Barslow, showed cause as to the second point, that execution issued 
too soon.—It appears, the warrant of attorney on the face of it bears date 
the 24th of February, 1847, although not executed until the 20th of 
March following, and then it is not handed over to the plaintiffs till se- 
veral days after. It is contended, on behalf of the defendant, that if the 
warrant of attorney is to be taken from the time of the delivery, it can- 
not possibly be due till the 20th March, 1848 ; but that interpretation 
cannot be put upon this instrument. Here is a warrant of attorney, 
bearing date the 24th of February, 1847, by the terms of which the 
payment of the amount secured is to become payable on the 20th March 
next. Now, although the instrument may not have been handed over 
to the plaintiffs till after the 20th March, 1847, no inference can be drawn 
from that fact, that it was the intention of the parties that the warrant 
of attorney should not be payable till a year after the date. It is quite 
clear such was not the case. The object of the parties was, that it should 
be payable in the month of March, immediately following the execution 
in February. This, on reference to the warrant of attorney, would seem 
to be the common sense and meaning of the instrument, and should be 
the mode of government in deciding this question. 'There is no sugges- 
tion in the affidavits made on moving for this rule, that it was intended 
that the payment of the instrument should be postponed till March, 1848. 
It is submitted, therefore, that, on this ground, the rule must be dis- 
charged ; secondly, with regard to the third point, viz.: that execution 
issued for too much. It appears that the defendant kept an account with 
the Bridgewater Banking Company. At the time the warrant of attor- 
ney was given, the sum of 102/. only was due from the defendant, but 
the bank held a promissory note of another person which was not then 
due, with the defendant’s signature, and in order to cover their liability 
on that, the bank took the security of the defendant for a larger amount. 
It is now contended that the plaintiffs can retain the judgment for an 
amount due ultra 102/., the amount then actually due, as appears by the 
defendant’s pass-book at the time the instrument was executed by de- 
fendant: this therefore, will not be a ground for setting it aside. [Pat- 
teson, J.—The defendant is entitled to have execution set aside for the 
excess.| It is admitted it is bad, but for the excess only. Though 
warrants of attorney are usually under date, it is not absolutely neces- 
sary that they should be, for in that case they may take effect from de- 
livery. [Patteson, J., referred to Bac. Abr., tit. “ Condition,” (p. 3,) where 
it is laid down, that if a bond be dated the 12th May, with a condition 
to pay a certain sum on the 13th May, “next following,” it shall have 
relation to the month and not the day.] This would not seem to be 
conclusive ; for in the preceding page a case is referred to, in which it F 
was held to have relation to the day and not the month. [Patteson, J.-- ¥ 
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If parties will draw up instruments and date them far back, I do not 
know that they ought to be allowed to take advantage of their 
irregularity. If this warrant of attorney were executed in the presence 
of an attorney, he ought not to have allowed the old date to remain.] It 
is submitted, that, unless there is some distinct authority, the court will 
not set the warrant of attorney aside. [He cited Williams v. Waring, 
(2 Cr., M. & R. 354.)} 


Prideauz, in support of the rule-—This rule must be made absolute 
on all the three points: the whole transaction is a fraud upon the credi- 
tors: the fact of an instrument being ante-dated carries on the face of it 
a badge of fraud. As to the second point, no answer whatever has been 
given: the authorities are conclusive against the opposite side. A deed 
speaks from the time of its execution, and not its date. (Clayton’s case, 
5 Co. Rep. 1.) There three points were resolved : the first was, that 
from henceforth” should be accounted from the day of the delivery of 
the indentures, and not by any computation of date; for “from henceforth” 
is as much as tosay “ from the making, or from the time of the delivery of 
the indentures, or a confectione presentium ;” for the confection or ma- 
king of the lease does begin by the delivery; and these words “from hence- 
forth,” or any other words of the indenture, are not of any effect or force 
until delivery ; quia traditio loqui facit chartam, so that whenever 
these words “ henceforth or hereafter” occur in a deed, they have their 
effect from the time of execution of the deed, and not from any date that 
may be inserted. (Oshley v. Sir B. Hicks, Cro. Jac. 263.) In Hale v. 
Cazenove, (4 East, 477,) in the judgment of Lord Ellenborough, it is 
said, “'The time of delivery is the important time when it takes effect 
as a deed. [He also cited Steele v. Mart, (4 B. & C.272;) Anon., (3 
Salk. 120; see also Co. Litt. 46, b.)] 

Cur. adv. vult. 


Pat Teson, J., on a subsequent day, delivered judgment.—One of the 
objections in this case was, that the execution was issued too soon : that 
the defeasance, stating the warrant of attorney to be for securing the pay- 
ment of 285/. on the 20th March next, with lawful interest for the same 
from the date thereof, and the warrant of attorney being executed on the 
20th March, 1847, the principal money was not payable till the 20th 
March, 1848. If the warrant of attorney had on the face of it borne 
date the 20 March, 1847, that would undoubtedly have been so; and the 
question is, whether the circumstance of the date apparent on the face of 
the instrument, being the 24th February, 1847, makes any difference. 
Now, the rule uniformly acted upon from the time of Clayton’s case, (5 
Co. Rep. 1,) to the present day is, that a deed or other writing may be 
taken to speak from the time of the execution, and not from the date ap- 
parent on the face of it. ‘That date is, indeed, to be taken prima facie 
as the true time of execution; but, as soon as the contrary appears, the 
apparent date is to be utterly disregarded. Steele v. Mart, (4B. & C. 
272) is precisely in point. Itis to be observed here, that, by the lan- 
guage of the defeasance, the principal was not to be paid on the very 
day of the execution of the instrument, for it provides for payment of 
interest “ from the date thereof.” Neither was this warrant of attorney, 
although executed on the 20th March, delivered to the plaintiffs until the 
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29th, nine days after the time when, it is contended, the principal se- 
cured by it had become due. Upon the whole, I am of opinion that the 
rule of law is clear, that the 20th March mentioned in the defeasance 
must be taken to be the 20th March, 1848, whatever may have been the 
intention of the parties; and that the execution being premature, the 
rule to set it aside must be made absolute ; but not to set aside either 
the warrant of attorney itself, or the judgment; and without costs, be- 
cause the rule asks for too much. I am of opinion that I cannot enter 
into the question of fraudulent preference ; and that, as to the excess 
in the execution, if good at all, the execution would only be set aside 
pro tanto. 
Rule absolute accordingly. 








Court of Common Pleas. . 
Before the Right Honorable Sir THOMAS WILDE, Lord Chief Justice, and the rest of the 
Judges. 


HarTLey v. CumMING aND ANOTHER.—6th Dec. 1847. 


MASTER AND SERVANT.-—AGREEMENT IN RESTRAINT OF TRADE.— 
MUTUALITY. 


The plaintiff entered into an Agreement with one P., by which P. agreed during the term of 
seven years to serve the plaintiff “and his partner or partners for the time being, or either, 
or such of them as shall carry on the trade or business now carried on by him as a glass 
and alkali manufacturer ;” and also, that he P. would not, during the said term, neglect or 
absent himself from the work and service without the license of the plaintiff, “ or his partner 
or partners for the time being, or such of them as shall carry on the business now carried 
on by him,” nor during the term work for or serve any other person at any other glass-house 
or place whatsoever; and the plaintiff, in consideration of such service, agreed, so long as 
P. should continue in the employ, to pay to P. a certain sum per week, provided that in case 
P. should be sick or otherwise incapacitated to perform the service, or not conduct himself 
properly, orif the plaintiff ‘or his partner or partners for the time being, or either or such 
of them as shall carry on the business now carried on by him, shall discontinue the said 
trade or business during the said term of seven years,” the plaintiff or his partners were 
to be at liberty to employ any other person in the room of P., without making satisfaction to 
P. :—Held, in an action for seducing P. from the plaintiff’s service that the agreement was 
valid, and not void either from want of mutuality, or of being in unlawful restraint of trade. 


Case for enticing servants from the employ of the plaintiff with counts 
for harboring them. Pleas, not guilty, and a traverse of the different 
persons being plaintiff’s servants. On the trial, before Erle, J., at~the 
London sittings after Trinity Term, 1846, it appeared that the servants 
had entered into agreements for service with the plaintiff, similar in all 
respects with the following, which was made with one Thomas Pike one 
of such servants :—“An Agreement made this 14th day of June, in the 
year of our Lord, 1841, between Thomas Pike, Glass-maker, of the one 
part, and James Hartley, of Sunderland, in the County of Durham, 

lass and alkali manufacturer, of the other part, as follows:—And 

rst, the said Thomas Pike, for the consideration hereinafter mentioned, 
doth hereby promise and agree to and with the said James Hartley, his 
executors, administrators, and assigns, in manner and form following, 
that is to say, that he, the said Thomas Pike, shall and will from time 
to time, and at all times, for and during the term of seven years, to be 
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computed from the day of the date of these presents, well, faithfully, 
and diligently, and according to the best of his skill and ability, work 
for and serve the said James Hartley, and his partner or partners for the 
time being, or either or such of them as shall carry on the trade or bu- 
siness now carried on by him as a Glass and Alkali manufacturer. 
And also, that he the said Thomas Pike, shall and will from time to 
time, and at all times during the said term, do his best endeavours, and 
use his utmost care, diligence, and industry in and about the Glass- 
house, Glass-works, or Alkali-works and service of the said James 
Hartley, and the person or persons aforesaid, for his and their benefit, 
advantage, and behoof, and shall and will not cause to be done any 
matter or thing whatsoever that may be or tend to the hurt, damage, 
or prejudice of the said James Hartley or his partner or partners, or 
such or any of them as shall carry on the business now carried on by 
him. And shall and will not, at any time or times during the said 
term, neglect or absent himself from the said work and service without 
the license and consent of the said James Hartley, or his partner or 
partners for the time being, or such of them as shall carry on the bu- 
siness now carried on by him, in writing, under his or their hand or 
hands for that purpose first had and obtained; and shall not nor will 
at any time during the said term work with, or for, or serve any other 
person or persons whomsoever, at any other Glass-house or place what- 
soever ; nor join any workman’s union or tramp club without such 
license and consent aforesaid. And further, that the said Thomas Pike, 
shall and will teach and instruct gratis any person or persons whom 
the said James Hartley, or his partner or partners for the time being, 
or either or such of them as shall carry on the business now carried on 
by him, shall from time to time name and appoint, (but no other per- 
son or persons whomsoeyer), in the art, mystery, or employment of 
ponty sticker, gatherer, blower, piece warmer, flasher, piler, kiln assist- 
ant, or any other department which the said James Hartley shall direct. 
And also, shall and will at all times when thereunto required attend, 
and with his best endeavours help and assist in selling of pots and 
doing all other matters and things relating to or concerning his business 
or station as aforesaid, or the business of the said James Hartley, or his 
partner or partners for the time being, or either or such of them as shall 
carry on the business now carried on by him. And shall and will be 
subject to such regulations in the mode or modes, or time of working, 
and as the said James Hartley, or his partner or partners for the time 
being, or either or such of them as shall carry on the business now car- 
ried on by him, may from time to time find it necessary to adopt in the 
carrying on of their works. And shall not or will not embezzle or 
waste the goods, nor divulge nor make known the secrets of the trade 
or the affairs or business of the said James Hartley, or his partner or 
partners for the time being, or either or such of them as shall carry on 
the business now carried on by him; nor will either directly or indi- 
rectly during the said term become surety for the security or payment 
of any sum or sums of money, or for the performance of any act, mat- 
ter, or thing whatsoever. In consideration of which said work and 
service so to be done aid performed in manner aforesaid, and of the 
agreements herein contained on the part of the said Thomas Pike, the 
said James Hartley promises and agrees to and with the said Thomas 
Vou. vi. 30 
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Pike in manner following that is to say, that he the said James Hartley, 
his executors, administrators, or assigns, or some of them, shall and 
will, when and so long as the said Thomas Pike shall continue and be 
employed as a carrier off, kiln assistant, or skimmer, blower, piece war- 
mer, or piler to or for the said James Hartley, or his partner or part- 
ners for the time being, or either or such of them as shall carry on the 
business now carried on by him, and perform the agreement herinbefore 
contained, well and truly pay, or cause to be paid, unto the said Thomas 
Pike, so long as he continues to be employed as carrier off, gatherer, 
kiln assistant, or skimmer, 24s. per week, and for all good and mer- 
chantable tables, over and above 1200, at and after the rate of 2s. per 
100 ; when employed as a blower, piece warmer, or piler, 28s. per 1200 
tables, and above 1200, at and after the rate of 2s. 3d. per 100; the 
said Thomas Pike engaging to make any quantity of tables that may 
be required, not exceeding 2400 tables per week; and the said 
James Hartley engages to provide the said Thomas Pike some other 
description of work provided the said James Hartley does not require 
1200 tables, so that the wages of the said Thomas Pike shall not be 
less than 24s. per week, except when a furnace shall be out, when he, 
the said 'Ihomas Pike, engages to work for 21s. per week. No pay- 
ment to be made for bad or unmerchantable tables, with a reasonable 
quantity of coals or firing. And it is provided and agreed, that in case 
the said Thomas Pike shall be sick or lame, or shall otherwise become 
incapacitated to perform, or shall not perform, the work and service 
aforesaid, and his engagement with the said James Hartley, or his part- 
ner or partners for the time being, or either or such of them as shall 
carry on the business now carried on by him; or in case he shall not, 
in his or any of their opinion, conduct himself properly, or as he ought 
to do ; or if the said James Hartley, or his partner or partners for the 
time being, or either or such of them as shall carry on the business now 
carried on by him, shall discontinue the said trade or business during 
the said term of seven years, then in either of such cases the said James 
Hartley, or his partner or partners for the time being, or either or such 
of them as shall carry on the business now carried on by him, shall 
and may be at liberty to retain and employ any other person or persons 
in the room or stead of the said T. Pike, and thereupon shall not 
be obliged to make any payment, duty, wages, or other satisfaction to 
the said Thomas Pike. In witness,” &c. It was objected at the trial, 
that this argreement was void for want of mutuality ; that there was no 
sufficient consideration for the service of the workman. The plaintiff 
obtained a verdict, leave being reserved to the defendants to move to 
enter a nonsuit, on the objection of there being no binding agreement. 
A rule nisi having been obtained accordingly. 


-E. James now showed cause.—It is said that this contract is void 
for want of mutuality ; that there is no contract on the part of the mas- 
ter to employ and supply materials ; but the agreement provides that 
the plaintiff shall find “some other work” when tables not required ; 
and as the master cannot find the work without also fiuding the mate- 
rials, it is substantially a covenant to find materials. Pilkington v. 
Scott, (15 Mee. & W. 657,) was a decision on an argreement_ simi- 
lar to the present ; and the agreement there was held to be a good con- 
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sideration for the service, and not to be in unlawful restraint of trade. 
[Maule, J.—It is said on the other side that the agreement being with 
the plaintiff to ensure for the benefit of his partners, such partners 
should have been parties to the agreement.] How can such an objec- 
tion arise here? At the time of the enticing away, the plaintiff was 
solely interested in the business. Keane v. Boycott, (2 H. Black. 511,) 
shows that the defendant, who is a tort-feasor, is not in a condition to 
deny the validity of the contract. It moreover is a good agreement for 
service for a term of seven years, and is in no respects in unlawful 
restraint of trade. 


Allen, Serjt., and Fry, in support of the rule.—-The case of Sykes v. 
Dizon, (9 Adol. & Ell. 693,) shows that the defendant may take 
advantage of this objection, notwithstanding he is a tort-feasor and that 
it is distinguishable from Keane v. Boycott, where the contract was only 
voidable, the contract being here void. The agreement is in unlawful 
restraint of trade; and the case is different from that of Pilkington v. 
Scott, (15 Mee. & W. 657.) The cases of Mallan v. May, (11 Mee. 
& W. 653); Hitchcock v. Coker, (6 Adol. & Ell. 438); and Price 
v. Green, (16 Mee. & W. 346) show, that every restraint of trade, 
which is greater than is required for the necessary protection of the 
party is void. The objection to this argreement is, that it appears on the 
face of it that the servant binds himself to serve, first his then master 
and others who, if they should become partners, are to become his 
masters: there is, therefore, a want of mutuality, as the servant con- 
tracts to serve persons who are not parties to it, and, consequently not 
bound themselves by it. The agreement provides, that in case the 
plaintiff and his partners shall discontinue their business during the 
term of seven years, they are to be at liberty to employ any other work- 
man, without compensation to the workman entering into the agree- 
ment. Suppose the plaintiff was only to “suspend” his business ; if 
this is not to release the workman so as to enable him to find work else- 
where, the plaintiff will be holding him in his service,-without being 
bound during the term to find work for the servant. If the master is 
not bound to find work, then the case does not come within that of 
Pilkington v. Scott. The present is similar to Aspdin v. Austin, (5 
Q. B. Rep. 671), which shows that the master was not bound to em- 
ploy, and, consequently, that the agreement is void, on the principle of 
being in restraint of trade. 


Maute, J.—I am of opinion that this rule ought to be discharged. 
This is an action for seducing and harboring a person in the service of 
the plaintiff, as a glass manufacturer. It appears that one Thomas 
Pike had been persuaded by the defendants to leave the service of the 
plaintiff. The objection taken on the part of the defendants was, that 
the agreement under which Pike had entered the service of the plaintiff 
was one which did not give the plaintiff a right to compel Pike to serve, 
because it was void for want of mutuality, or was in restraint of trade. 
On the other side it was contended, that it was immaterial whether the 
agreement was good or not, because the defendants were wrongdoers, 
and, therefore, would be liable in this action, though the servant might 
not be subject to a binding contract. The defendants cited in answer 
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to this case Sykes v. Dixon, in which the court of Queen’s Bench 
held, that the objection might be taken by the defendants in an action 
by the plaintiff for harboring. It is not, however, necessary for us to 
consider the correctness of that decision, because here was, in the pre- 
sent case, I think, a valid contract for service. The terms of the con- 
tract are the following: The contract is between Pike of the one part, 
and J. Hartley of the other part; and it provides that Pike shall and 
will, from time to time, and at all times during the term of seven years 
from the date of the agreement, faithfully and diligently work for and 
serve the said James Hartley, and his partner or partners, or such of 
them as shall carry on the trade carried on by him as a glass manufac- 
turer; so that the person is James Hartley with whom Pike contracts, 
and the thing to be done is to serve him and those who shall carry on 
the business. The contract then goes on to provide that Pike shall do 
his best endeavors in and about the glass works and service, and shall 
not cause to be done any thing that may tend to the hurt or damage of 
Hartley ; and that he shall not during the term neglect or absent himself 
from the service, without the license or consent of Hartley or his part- 
ners, or such as shall carry on the business now carried on. All these 
provisions show that the carrying on of the business was intended to be 
a condition precedent to any thing to be done by either party, because it 
assumes that to be done which cannot be done, unless the business is 
carried on. Then, it follows from that, that if the business cannot be 
carried on, the rights and liabilities of both parties fall to the ground. 
There is also a further provision in the agreement, viz: that Hartley 
shall pay acertain sum a week for making 1200 tables, and also to find 
some other work when tables not required. Now, the furnishing some 
other work must mean work in the way of the glass business. It seems, 
therefore, to me, that the provisions answer the objection which has 
been made as to the agreement being in restraint of trade; because, 
without saying whether it would be in restraint of trade if a workman 
were to give a right to another person to keep him for a term of years, 
with or withoyt employing him, it is sufficient to say that this is not 
such an agreement. Here the agreement is, that the plaintiff will, so 
long as he carries on his business, employ the defendant for the term of 
seven years, at certain wages, except in cases of sickness or improper 
conduct. Itis an agreement to employ for seven years, if the business 
shall be carried on. ‘There is, therefore, no want of mutuality, or any 
violation of the principle that governs contracts in restraint of trade. 
With respect to the other partners being parties, it seems to me that there 
is nothing to prevent Hartley from suing alone on this agreement, al- 
though persons to be taken into the partnership business may thereby 
become employers of the workmen. 


CreswELL, J.—I think that this is a contract to serve for seven 
years, and that work is to be found by the plaintiff, by which the servant 
Pike is to be able to earn at least 24s. per week, except when the fur- 
nace is out, and then at least 21s. per week. The contract, therefore, is 
mutual. ‘Then, as to its being in restraint of trade, if all contracts are 
to be dissolved whenever there is a change of partnership and if, in 
the case of a new partnership, the servant cannot contract to remain in 
service, I think it would be a very injurious restraint of trade. I agree 
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with the observations of Rolfe, B., in Pilkington v. Scott, that it is 
found to be an agreement by the servant to work, and by the plaintiff 
to employ, it is not void, as being in restraint of trade. 


Witu1ams, J., concurred. Rule discharged. 


Tae Queen v. Dunn.—24th Nov., 1847. 


CONVICTION FOR PERJURY—HABEAS CORPUS. 


The court will not grant a writ of habeas corpus in order to discharge a party out of custody 
who is detained on a warrant from a judge of a court of competent jurisdiction, setting out 
an adjudication on which, if defective, a writ of error may be brought. 

Quere, if on conviction for perjury, the offender can be imprisoned until he find sureties for 
keeping the peace ? 4 


Tue defendant being convicted of perjury, on the trial before Lord 
Denman, C. J., at the London sittings after Hilary Term, 1847, was 
committed to the custody of the keeper of the Queen’s Prison on the 
following order:—‘‘ The defendant having been this day convicted by a 
jury of the county of wilful and corrupt-perjury, is committed to the 
keeper of the Queen’s Prison, there to remain until he- shall be dis- 
charged by due course of law.” Afterwards a more formal warrant 
was drawn up and lodged with the keeper, and under which the defen- 
dant was detained, the material part of which is the following: “The 
defendant having been this day convicted by a jury of the county of 
wilful and corrupt perjury, it is considered and adjudged and ordered 
by me, the said chief justice, that for the offence whereof he, the said 
Richard Dunn, is so convicted as aforesaid, he, the seid Richard Dunn, 
be imprisoned in the Queen’s Prison for the space of eighteen calendar 
months, to commence and be computed from.the day he shall be first 
taken to and confined in the said prison in execution of this sen- 
tence ; and that he, the said Richard Dunn, do give security to keep the 
peace and be of good behaviour towards Her Majesty and all her liege 
subjects, and especially towards Angela Georgina Burdett Coutts, for the 
space of two years, to commence and be computed from and after the 
end and expiration of the aforesaid eighteen calendar months. The said 
Richard Dunn to be bound in the sum of 100/., with two sufficient su- 
rities in the sum of 50/. each, and that the said Richard Dunn be fur- 
ther imprisoned in the said prison until such security be given; and 
that he, the said Richard Dunn, be committed to the custody of the 
keeper of the said prison, to be by him kept in safe custody, in execution 
of this judgment. DENMAN.” 


Pashley, now moved, on affidavit, stating the above facts, for a writ 
of habeas corpus to bring the above defendant up before this court, in 
order that he might be discharged out of custody. There is no doubt 
that the order of committal is insufficient ; but the question is as to the 
sufficiency of the warrant under which the defendant is now detained. 
This warrant is bad, on the ground of its ordering the defendant to give 
security to keep the peace, and to be further imprisoned until security 








238 THE NEW-YORK LEGAL OBSERVER. 


Court of Common Pleas.—Queen v. Dunn. 








be given. In aconviction for perjury, there is no power to make such 
an order, to find sureties to keep the peace; but the proper punishment 
is only fine and imprisonment. It is certainly clear, that a magistrate 
would have no such power to bind the defendant over to keep the peace 
for the offence of perjury. [Maule, J.—You contend, then, that the 
judgment is erroneous ?] It is not necessary, it is submitted, now to 

-consider what the judgment would be; but the court may discharge the 
prisoner if, on the return to the habeas corpus, he appears to be im- 
prisoned on such a warrant as this. The judgment pronounced at nisi 
prius is not final; and it is impossible to know what the judgment of 
the court may be; whether it may or not correspond with what ap- 
pears on this warrant. The Night Poaching Act, 9 Geo. 4., c. 69, s. 1, 
for the offence there mentioned gives the justices power of committal to 
prison, and also to require the offender to find sureties “for his not so 
offending again ;” and it was held, in Re Henry Reynolds, (1 Dowl. & 
L., 846), that the justices had no power to require a party to find sureties 
not “to offend again” generally, as that was inflicting a punishment 
which the law did not allow; and, accordingly, a return on habeas cor- 
_pus to that effect was decided to be bad, and the prisoner was dis- 
charged. ‘The requiring the security to keep the peace for two years to 
be computed from the expiration of the eighteen calendar months, is also 
wrong: it ought to have been from the expiration of the first imprison- 
ment, for the prisoner might be pardoned or otherwise discharged from 
that imprisonment before the eighteen months had elapsed; but the 
effect of requiring the security to keep the peace, to be computed in this 
way, would be to deprive the defendant of the benefit of such discharge. 
There is moreover, no power at common law to require for the offence 
of misdemeanor, that the defendant should be bound over to keep the 
peace, still less is there such power in the case of perjury. [Maule, J. 
—In the case of Reg. v. O'Connell, which was for misdemeanor, the 
judgment ordered such security to keep the peace to be given, and that 
point was not ever qenkienia! The punishment at common law for 
a misdemeanor is only fine and imprisonment. [ Maule, J.—The Stat. 
31 Car. IL, c. 2., which grants the relief by habeas corpus, expressly 
excepts it, where it shall appear that the party committed is detained 
by some warrant signed and sealed with the hand and seal of any of 
the justices for such matters or offences for which, by the law, the pri- 
soner is not bailable. Now can the defendant be brought up otherwise 
than for bail ? but you do not ask to have him bailed. If the judgment 
be erroneous there is a clear remedy open to him.] The defendant 
would be entitled it is submitted to be discharged on habeas corpus, if 
it turned out on the return to the writ, that the punishment he was sen- 
tenced to was what the law does not authorize. [Maule, J.—If it ap- 
pears that the party is imprisoned under a warrant from a court of 
competent jurisdiction, and where under the circumstances, the party 
is not entitled to bail, the course is not for a writ of habeas corpus; 
but, if the sentence be erroneous it may be reversed on error. The case 
of Re Henry Reynolds, which has been cited, was that of a summary 
conviction, and where error, therefore, would not lie.] There is at 
present no judgment on which error can be brought. 


Witpe, C. J.—It seems to me to be clear, that the remedy open to 
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the defendant, if he has a right to impeach the judgment, is by writ 
of error ; and if this court were to grant this application, it would lead 
to the conclusion that the judgment of every court might be set aside 
on a writ of habeas corpus. This is an application of the first instance, 
and one which we are not disposed to accede to. If the sentence be 
wrong, the defendant may sue out his writ of error. 

Motion refused. 


Doe pv. Garnes v. Roast.—Jan. 15th, 1848. 


WILL—DESCRIPTION OF THE DEVISEE. 


A. having, during the life time of his wife M., intermarried with C., died, leaving both M. and 
C. him surviving. By his will, made after such marriage with C., and whilst she was living 
with him, certain premises were devised to his “ dear wife C.”—Held, that this was a good 
devise. 


Tus was an ejectment on the demise of Caroline Gaines, for a house 
No. 5, Osborn-street, Whitechapel. At the trial, before Wilde, C. J., at 
the sittings in Middlesex, on November 30th, 1847, it appeared that the 
devisor, John Gaines, died seised in fee of the premises in question, 
which, by his will, bearing date the 7th November, 1845, he devised in 
the following words :—“ Idevise all that my house or tenement, No. 5 
Osborn-street, Whitechapel, in the said county of Middlesex, and also 
all my ready money and all other of my estate, unto my dear wife Caro- 
line, her heirs, executors, administrators, and assigns.” In the year 
1834, the testator married his first wife Mary : he subsequently left her, 
and intermarried with Caroline, with whom he lived continuously up 
to the time of his death in 1846. Both Caroline and Mary survived 
him. Under these circumstances, it was contended for the defendant, 
that the second marriage being void, Caroline was not the legal wife of 
the testator, and therefore took nothing under the devise. A verdict 
was given for the plaintiff, the learned judge reserved leave for the 
defendant to move to enter a nonsuit. 


Hawkins now moved for a rule nisii—The devisor’s legal wife is 
the only person entitled to claim under this devise. There is no un- 
certainty in point of law, as Mary answers the description in all ex- 
cepling the name, and that is immaterial. [Maule, J.—On the contra- 
ry, the maxim is “ veritas nominis tollit errorem demonstrationis;” and 
in this case the testator was living apart from Mary, so that she does 
not altogether even answer the description, for the devise is his “ dear 
wife.”] If the name of the second wife had not been Caroline, it is 
clear, that whatever might have been the testator’s intention, Mary 
would have taken. Under a devise to “children” an illegitimate child 
will not take, though there be but one legitimate child, and it appear 
to have been the testator’s intention to extend his bounty to both. 
(Bagley v. Mollard, 1 R. & M. 581.) And in Mounsey v. Blamire, 
(4 Russ, 384,) it was held, that a person not really heir to the testator 
took nothing under a devise to him as “heir,” because “ we are not to 
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substitute conjecture in the place of clear expression.” (2 Jarman on 
Wills 134.) [ Creswell, J—All that was decided in that case was, that 
“heir” must mean “heir.”] So, here I contend that “ wife” must also 
mean “ wife.” [Creswell, J.—Yes ; but “ Caroline must also mean Caro- 
line.”| Evidence of intent from extraneous circumstances, cannot be 
admitted to extend the plain and unequivocal words in a will: they 
must bear-their strict legal signification (Doe d. Brown v. Brown, 11 
East, 441). Here there is no doubt about the testator’s intention; as, 
however, there is but one person who in Jaw answers the description of 
his wife, she alone is entitled to take. (Dove d. Hiscocks v. Hiscocks, 
5 Mee. & W. 863.) 


Maute, J.—I think that there is no reason for granting this rule. 
The devise is to a person by name, which undoubtedly appears to be 
that of the lessor of the plaintiff, and not of any other person whom 
the testator could have had in contemplation. 'Then comes the descrip- 
tion “my dear wife ;” and on this the question arises, whether the 
lessor of the plaintiff, not being the legal wife of the testator, and, there- 
fore, not answering the description, the devise can operate in her favor. 
In former times, in construing grants and devises, the name prevailed 
over the “demonstration,” as it was called, and the maxim was “ veri- 
tas nominis tollit errorem demonstrationis;” as, in the instance put by 
Lord Bacon, in his “ Maxims of the Law.” “If I grant land episcopo 
nunc Londinensi qui me erudivit in pueritia, the grant is good, though 
he never instructed me.” But in modern times, this rule has been, in 
some instances, relaxed in favor of what is now the paramount rule of 
construction, the intention of the testator ; and, if this case be ascer- 
tained by legitimate evidence, it must prevail. Here you have the 
name of Caroline, for which there is no other competitor besides the 
lessor of the plaintiff, and she is ascertained to have been living with 
the testator as his wife, and to have gone through the marriage cere- 
mony with him; and it is admitted, also, that it was his intention that 
she should take under his will. ‘This being conceded, and he having 
given her an apt designation, there can be no doubt but that she does 
take. I say apt designation, for though not his wife de jure she was 
de facto ; he was living in bigamy, and might have purposed to insist 
upon the validity of the latter marriage, thinking that the former, on 
some ground or other, was invalid; and he has used the word “ wife” 
in his will, as people would generally understand it, when applied to a 
person who bore the relation to him that the lessor of the plaintiff did. 
I think, then, that it is very clear that the testator intended, and equally 
clear that he has expressed his intention in intelligible language. 
There will, therefore, be no rule. 


Creswe.t, J.—l am entirely of the same opinion. There is a pas- 
sage in the judgment in Hiscocks v. Hiscocks, where the rule of con- 
struction is laid down, which we have adopted in the present case. 


Wi pg, C. J., and Wiuuiams, J. concurred. 


Rule refused. 
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